NLWJC - Kagan
DPC - Box 054 - Folder-002

Tobacco-State Settlements [2]



T - vreke emasmad

Ron Klain @ OVP
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Record Type: Record

To: Bruce N. Reed/OPD/EOP
cc: Elena Kagan/OPD/EQP, Patricia M. Ewing/OVP @ OVP, Sarah A. Bianchi/OPD/ECP
Subject;

| don't disagree. But the specific question on the table is what he says if he gets asked, in Q&A,
on Thursday, "Are you urging the states to sign on by tomorrow’s deadline?,” and | take it our
answer is

"That is up to each state to decide for itself. And whatever the states do, there is much
unfinished work here in Washington: we must affirm the FDA's jurisdiction to protect children from
the dangers of smoking, and enact meaningful penalties on the tobacco industry if it continues to
target our children.”
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Record Type: Record

To: Ron Klain/OVP @ OVP

cc! Elena Kagan/OPD/EQOP, Sarah A. Bianchi/OPD/ECP, patricia m, ewing/ovp @ ovp
Subject: Re: VP - Thurs ['1*‘

This is a stupid argument. If you stick to what the President said Monday, you can say what you
need to say about how there's much more to do in Congress. It goes without saying that states
have to decide for themselves based on the strength of their own cases. But the President did say,
"This is an important step in the right direction”. He did not say, "We're going to sit this one out
again because the attorneys general only got a 40-cent price increase.”
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Ron Klain @ OVP
11/18/98 10:31:21 AM

Record Type: Record

To: Bruce N. Reed/OPD/EOP

cc: Elena Kagan/Qpd/Eop, Sarah A. Bianchi/Opd/Eop, Patricia M. Ewing/OVP @ OVP
Subject: Re: VP - Thurs iz']

I think it is more than a few hardliners, first of all. The critics of the agreement even include public
health officials who supported the first settlement, and many of our allies in Congress.

Secondly, again, | assume our position is that each state should decide what is best for itself in this
regard. | didn't hear the President on Monday urge states to approve the agreement.

Third, it is important to point out -- without criticizing the settlement -- what was not -- and could
not have been -- included in it. Again, the goal here is NOT to criticize the settlement, but to
explain to folks why the settlement does not end the need for federal action.

Congress is the bad actor, not the settlement. But the settlement is not a panacea, which | am
sure you would agree with. And | would hate to see us blamed for any "buyers remorse" that
emerges from states accepting the deal. And if state acceptance is inevitable anyway, why
squander credibility with validators whose support we may want for future, controversial steps we
take on this issue -- steps which, unlike this settlement, that will truly be our own actions.



-Thg -5 taln n?‘t’Lﬁ,w.u—-"\";

Bruce N. Reed
11/18/98 10:06:02 AM

HewXn

Record Type: Record

To: Ron Klain/OVP @ ovP

cc: Elena Kagan/OPD/EQOP, Sarah A. Bianchi/OPD/EOP, patricia m. ewing/ovp'@ ovp
Subject: Re: VP - Thurs {:Q

The important thing is to lay failure at Congress's feet, not suggest that the settlement is somehow
deficient because it doesn't include things like FDA jurisdiction that states couldn’t get in a
settlement or in the courtroom. If the VP sounds ambivalent about the state settlement on the eve
of the deadline for state decisions, that will be misinterpreted as backing away from what the
President said Monday. And what good will it do? Doyle and WI signed on yesterday; Harshbarger
could end up the only holdout, and even he might sign on. It's not worth ticking off 35 Dem AGs
to score a few points with a few hardliners in the public health community, when you can focus on
the real enemy here, which is Congress.
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PRIVILEGED AND CONFIDENTIAL - 10/30/98 REVISED DRAFT

Ninth: the Federal Tobacco Legislation Offset (including any carry-forwards
arising from such offset) shall be applied to the results of clause “Eighth”;

Tenth: the Litigating Releasing Parties Offset (including any carry-forwards
arising from such offset) shall be applied to the results of clause “Ninth”;

Eleventh: the offset for claims over pursuant to subsection XII(a)(4)(B)
(including any carry-forwards arising from such offset) shall be applied to the results of
claﬁse “Tenth”;

Twelfth: the offset for claims over pursuant to subsection XII(a)(8) (including
any carry-forwards arising from such offset) shall be applied to the results of clause
“Eleventh™; and

Thirteenth: in the case of payments to which clause “Fifth” applies, the allocated
shares of such payments assigned to each individual Settling State pursuant to such clause

(as such shares have been reduced by clauses ZSixth="“Sixth” through “Twelfth,” and

without undoing the allocation described in clause “Seventh”) shall be added together to
state the aggregate payment obligation of each Participating Manufacturer with respect to

the payments in question. (In the case of a payment to which clause =Ei#fth="Fifth” does

not apply, the aggregate payment obligation of each Participating Manufacturer with
respect to the payment in question shall be stated by the results of clause “Twelfth.”)
X. EFFECT OF FEDERAL TOBACCO-RELATED LEGISLATION

The enactment of federal tobacco-related legislation shall not affect the payments
to be required under this Agreement except as follows:

(a) If federal tobacco-related legislation is enacted [on or before November 30,

2002,] and if such legislation provides for payment(s) by any Original Participating
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PRIVILEGED AND CONFIDENTIAL - 10/30/98 REVISED DRAFT

Manufacturer (whether by settlement payment, tax or any other means), all or part of

which are actually made available to a Settling State (“Federal Eunds™) Funds™), each

Original Participating Manufacturer shall receive a continuing doflar-for-dollar offset for
any and all amounts that are paid by such Original Participating Manufacturer pursuant to
such legislation and made available to such Settling State (except as described in
subsections (b) and (c) below). Such offset shall be applied against the applicable
Original Participating Manufacturer’s share (determined as described in the first sentence
of clause ZSexventh”"“Seventh” of subsection IX(j)) of such Settling State’s Allocated
Payment, up to the full amount of such Original Participating Manufacturer’s share of
such Allocated Payment (as such Allocated Payment has been reduced by adjustment, if

any, pursuant to the NPM Adjustment ) and the offset for miscalculated payments). Such

offset shall be made against such Original Participating Manufacturer’s share of the first
Allocated Payment due after such Federal Funds are first available for receipt by such
Settling State. In the event that such offset would in any given year exceed such Original
Participating Manufacturer’s share of such Allocated Payment: (1) the offset to which
such Original Participating Manufacturer is entitled under this section in such year shall
be the full amount of such Original Participating Manufacturer’s share of such Allocated
Payment, and (2) all amounts not offset by reason of subsection (1) shall carry forward
and be offset [(with interest at the prime rate)] in the following year(s) until all such
amounts have been offset.

(b) The offset described in subsection (a) shall apply only to that portion of
Federal Funds, if any, that are either unrestricted as to their use, or restricted to any form

of health care or to any use related to tobacco (including, but not limited to, tobacco
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PRIVILEGED AND CONFIDENTIAL - 10/30/98 REVISED DRAFT

education, cessation, control or enforcement) (other than that portion of Federal Funds, if
any, that is specifically applicable to tobacco growers or communities dependent on the
production of tobacco or Tobacco Products). Provided, however, that the offset described
in subsection (a) shall not apply to that portion of Federal Funds, if any, whose receipt by
such Settling State is conditioned upon or appropriately allocable to:
(1) the relinquishment of [significant] rights or benefits under this
Agreement (including the Consent Decree); or
(2) actions or expenditures by such Settling State, unless:
(A) such Settling State chooses to undertake such action or
expenditure;
(B) such actions or expenditures do not impose significant
constraints on public policy choices; or
(C) such actions or expenditures are both: (i) related to health care
or tobacco (including, but not limited to, tobacco education, cessation,
control or enforcement) and (ii) do not require such Settling State to
expend state matching funds in an amount that is significant in relation to
the amount of the Federal Funds made available to such Settling State.

(c) Subject to the provisions of subsection IX(i)(3), Subsequent Participating
Manufacturers shall be entitled to the offset described in this section X to the extent that
they are required to pay Federal Funds that would give rise to an offset under subsections
(a) and (b) if paid by an Original Participating Manufacturer.

(d) Nothing in this section X shall (1) reduce the payments to be made to the

Settling States under this Agreement other than those described in subsection IX(b} and
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PRIVILEGED AND CONFIDENTIAL - 10/30/98 REVISED DRAFT

subsection IX(d) (or corresponding payments under subsection IX(i)) of this Agreement;
or (2) alter the Allocable Share used to determine each Settling State’s share of the
payments described in section IX(b) and subsection IX(d) (or corresponding payments
under subsection IX(i)) of this Agreement. Nothing in this section X is intended to or
shall reduce the total amounts payable by the Participating Manufacturers to the Settling
States under this Agreement by an amount greater than the amount of Federal Funds that
the Settling States could elect to receive.

[XI. INDEPENDENT AUDITOR

(a) Independent Auditor to Make All Calculations. An Independent Auditor shall

calculate and determine the amount of all payments owed hereunder, including the
adjustments, reductions and offsets thereto (and all resulting carry-forwards, if any), as
well as the allocation of such payments, adjustments, reductions, offsets and carry-
forwards among the Participating Manufacturers and among the Settling States. The
Independent Auditor shall promptly collect all information necessary to facilitate such
calculations. Each Participating Manufacturer and each Settling State shall as promptly
as practicable provide the Independent Auditor with information and documentation

sufficient for it to perform such calculations.

(b) Identity of Independent Auditor. The Independent Auditor shall be a major,
nationally recogni.zed, certified public accounting firm jointly selected by agreement of
the Original Participating Manufacturers and the NAAG executive committee, who shall
jointly retain the power to replace the Independent Auditor and appoint its successor.
The Independent Auditor shall have no existing connection with any Participating

Manufacturer and shall not represent any Participating Manufacturer. The costs and fees
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Ron Klain @ OVP
11/17/98 02:46:48 PM

Recard Type: Record

To: Bruce N, Read/OPD/EOP

ce: Elena Kagan/Qpd/Eop, Sarah A. Bianchi/Opd/Eop, Patricia M. Ewing/OVP @ OVP
Subject: Re: VP - Thurs E{j

Of course, he should not contradict what the President said yesterday. But right now, public health
groups are lobbying the states not to sign on to the agreement; AGs are lobbying states to sign on
to the agreement -- do we have a position? If so, why? What analysis do we possess that
indicates that we have a reason to believe that a particular state would be better off under this
agreement than they would be pursuing their own lawsuit -- or vice versa? | just don't understand
what basis we would have for offering states any advice on this question -- any more than we
advised them to sue or settle in the first place.

As for the rest, | think it is key that we not attack the settlement -- but also, that we not allow the
tobacco industry to portray the settlement as more than it is. It does not penlize tobacco
companies for continuing to market to minors; it does not provide financial inducments to reduce
marketing to minors; it does not provide the FDA with jurisdiction to prevent marketting to minors.
Again, that is not the fault of the AGs -- that is not what they were trying to do-with this deal. But
in making it clear why Congress needs to act, we must make it clear what is the unfinished
business left after this settlement is reached.
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Record Type: Record

To: Ron Klain/OVP @ OVP

cc: Elena Kagan/OPD/EOP, Sarah A. Bianchi/OPD/EOP, patricia m. ewing/ovp @ ovp
Subject: Re: VP - Thurs {l‘l

We're happy to help with the VP's remarks. But he shouldn’t undercut what the President said
yesterday. His message should be exactly the same as the President's: The state settlement is a
step forward. But only the national government and esp. the Congress can take the full range of
steps necessary to set a national policy on reducing youth smoking, such as confirming the FDA's
authority to regulate tobacco products. The last Congress put partisanship ahead of progress.
We'll make tobacco legislation a top priority in the new Congress.

He can and should go to town attacking Congress. But it would be bad faith, bad policy, and bad
politics to pull the rug out from under Tom Miller and a host of other AGs (most of them D's} who
are signing onto this deal because it's the best they can do without Congress.



Tu\m‘s ~ Tale Mg by

Ron Ktain @ OVP
11/17/98 12:33:22 PM

Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP

cc: Sarah A. Bitanchi/OPD/EQP, Patricia M. Ewing/OVP @ OVP
Subject: VP - Thurs

Bruce/Elena: As you know, the VP is scheduled to do an anti-smoking on Thursday, national
smoke-out day. Because of the intense criticism the state deal is getting from the health groups,
on the one hand, and the sense that we have endorsed it, on the other, | am concerned about
making sure we are all in synche for this event.

Because | am only going to be in for a few hours today and Wednesday, I'd appreciate if you guys
could work with Pat Ewing on some language for this. | assume it would suggest WH neutrality on
whether states should opt-in/opt-out of the deal, combined with a sharp point about how the deal
does not protect teens, do FDA, etc.

Thanks.
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Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP, Laura Emmett/WHO/ECP

cc.
Subject: Jeff Tietz called me noting a problem in the settlement

As | noted in my earlier email regarding the state settlement, if federal tobacco related legislation is
enacted before 11/30/2002, then each original participating manufacturer shall receive a dollar for
dollar offset for all amounts paid by such manufacturer pursuant to such legislation and actually
made available to such setting state. Such an offset would only apply to federal funds to states
that are (1) unrestricted or {2) restricted "to any form of health care or to any use related to
tobacco (including, but not limited to, tobacco education, cessation, control, or enforcement.)”

Jeff sees a problem | hadn't noticed -- would this provide tobacco companies with an offset for any
federal funds to states for health spending, whether tobacco related or not, that are paid for by
tobacco tax funds? | had read this as "any form of health care...related to tobacco” but he is
reading it as "to any form of health care / or to any use related to tobacco."

He's urging us to get the AGs to get the language clarified, which sounds like a good idea to me.
What do you think?

The entire text of the provision is as below:

X. EFFECT OF FEDERAL LEGISLATION

(a) If federal tobacco-related legislation is enacted on or
before November 30, 2002, and if such legislation provides
for payment(s) by any Original Participating Manufacturer
(whether by settlement payment, tax or any other means), all
or part of which are actually made available to a Settling
State ("Federal Funds™), each Original Participating
Manufacturer shall receive a continuing dollar-for-dollar
offset for any and all amounts that are paid by such Original
Participating Manufacturer pursuant to such legislation and
actually made available to such Settling State (except as
described in subsections {b) and (c) below).

Such offset shall be applied against the applicable Original
Participating Manufacturer's share (determined as described
in step E of clause™ Seventh" of subsection IX0)) of such
Settling State's Allocated Payment, up to the full amount of
such Original Participating Manufacturer's share of such
Allocated Payment (as such share had been reduced by



adjustment, if any, pursuant to the NPM Adjustment and has
been reduced by offset, if any, pursuant to the offset for
miscalculated or disputed payments).

Such offset shall be made against such Original
Participating Manufacturer's share of the first Allocated
Payment due after such Federal Funds are first available for
receipt by such Settling State.

In the event that such offset would in any given year
exceed such Original Participating Manufacturer's share of
such Allocated Payment: (1) the offset to which such Original
Participating Manufacturer is entitled under this section in
such year shall be the full amount of such Original
Participating Manufacturer's share of such Allocated
Payment, and (2) all amounts not offset by reason of
subsection (1) shall carry forward and be offset in the
following year(s) until all such amounts have been offset.

(b) The offset described in subsection (a) shall apply only
to-that portion of Federal Funds, if any, that are either
unrestricted as to their use, or restricted to any form of health
care or to any use related to tobacco (including, but not
limited to, tobacco education, cessation, control or
enforcement).
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Record Type: Record

To: Bruce N. Reed/OPD/EOP
cc: Elena Kagan/OPD/EOP, Christa Robinson/OPD/ECP
bece: :

Subject: Re: Could you ask Josh... @
They've run the numbers, and they think we should say "between $.40 and $.50 per pack."”

Essentially, the estimates start at $.39/pack in year 1 and reach $.53/pack in year five (in FY '99
dollars).
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Record Type: Record

To: Cynthia A. Rice/OPD/EOP

cc: Elena Kagan/OPD/EQP
" Subject: Could you ask Josh...

how much OMB is scoring this at? 40 cents?
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EQP

cc: Mary L. Smith/OPD/EQP, Laura Emmett/WHO/EQP
Subject: Farmers part of settlement

The farm groups say {Judge) Carlton had a conference call with them at 11 today. He said that on
Monday they will identify a trust fund for farmers. States that grow tobacco and sign on to the
agreement will be able to appoint trustees to divy up the funds. Govenors of the growing states
that sign on wll do the appointing. Both NC and KY are expected to sign on (| guess NC's Easley
did his press conference at 2 today). The farmers think the size of the trust find is yet to be
determined, but will not be a subset of the overall agreement. Each state will get money based on
how much tobacco it grows. McConnell and Bunning offices called KY growers group today to say
they would be fighting to keep the tobacco program. Carlton asked the farmers to help fight the
coming "Clinton tax." The NC farmers sounded more suspicious of things than KY. It may be too
early to confirm this, they will all get a feet from their constitutents.



lo La.r.cu ~t Vq‘t vt e

@l- Cynthia A. Rice 11/16/98 03:07:29 PM
J

Record Type: Record

To: Bruce N. Reed/OPD/ECP, Elena Kagan/QOPD/EQP, Laura Emmett/WHCO/EQOP

ce:
Subject: No surprises in the settlement

I've quickly read through the settlement (except the exhibits). Mo surprises, but a few interesting
details:

The allowable one brand name_sponsorship per year includes a single national or multi-state series
or tour {e.g. any number of NASCAR races held in different states as part of a national tour).
Events in adult-only facilities and using corporate names are unlimited. Sponsorships of concerts,
events with an intended youth audience or youth contestants, or team sports are prohibited except
B&W may sponsor either the C country music festival or the Kool jazz festival. Companies don't
have to break contracts in effect as of 8/1/98 until they expire or for three years whichever comes
first. No brand names on stadiums, arenas, or sports teams.

Qutdoor and transit ads are banned, but are defined to exclude: any ads in adult facilities or
tobacco manufacturing plants, signs smaller than 14 sq feet in retail establishments, ads promeoting
an adult only event at the site of that event. :

Cartoons are banned and are defined as:

(1) "Cartoon"” means any drawing or other depiction of an
object, person, animal, creature or any similar caricature that
satisfies any of the following criteria:

(1) the use of comically exaggerated features;

(2) the artribution of human characteristics to animals,
plants or other objects, or the similar use of anthropomorphic
technique; or

(3) the attribution of unnatural or extrahuman abilities,
such as imperviousness to pain or injury, X-ray vision,
tunneling at very high speeds or transformation.

The term "Cartoon” includes "Joe Camel,” but does not
include any drawing or other depiction that on July 1, 1998,
was in use in any State in any Participating Manufacturer's
corporate logo or in any Participating Manufacturer's
Tobacco Product packaging.

| assume the later phrase is to protect the Camel packaging?

Documents: Manufacturers have to maintain at their own expense until 2010 document web sites
for existing and new documents except those for which the industry is asserting privilege, trade
secrets, etc. Unfortunately, the type of docs are listed in the exhibits, so its hard to tell how
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complete this is.

Public education: the $1.45 billion for public education is $250 million in year 1 and $300 mi/yr in
years 2-5. :

National foundation: There are detailed goals for the national foundation (funded at $250 million
total over 10 years}, including "developing and disseminating model advertising and education
programs to counter the use by youth of substances that are unlawful for use or puchase by youth
with an emphasis on reducing youth smoking.” What does this mean for our Thursday VP
announcement? The foundation shall have a board with 11 directors {

Effects of federal legistation: [f federal tobacco related legislation is enacted before 11/30/2002,
then each original participating manufacturer shall receive a dollar for dollar offset for all amounts
paid by such manufacturer pursuant to such legislation and actually made available to such setting
state. Such an offset would only apply to federal funds to states that are {1) unrestricted or (2}
restricted "to any form of health care or to any use related to tobacco {including, but not limited to,
tobacco education, cessation, control, or enforcement.}"
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PRESIDENT WILLIAM J. CLINTON
REMARKS ON TOBACCO SETTLEMENT
THE WHITE HOUSE

November 16, 1998
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[Insert on Iraq]

Today is an important day in the long struggle to
protect our children from tobacco. The settlement
betweeﬁ the Attorneys General and the tobacco
companies is a step in the right direction for our nation. It
reflects the first time that the tobapco companies will be
held ﬁnancially accountable for the dafnage that their
product does to our nation’s health. I want to thank
Attorney General Gregoire and all her colleagues for their

efforts to bring the tobacco companies to justice.



With this séttlement, we are moving forward -- but
we have much more to do. Only the national government
can take the full range of strong steps needed to protect
our children from tobacco. So it is up to Congress to act,
to rise to its responsibility to pass national tobacco
legislation.

My administration began that effort nearly four years
ago, when the Food and Drug Administration put in place
~a strong crackdown on tobacco advertising aimed at
teenagers. This was the broadest and most significant
effort yet to protect our children from tobacco. But it has
been challenged in court by the tobacco companies from
the beginning. Today, I want to report that the Solicitor

General will ask the Supreme Court to resolve this matter.
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But let’s be clear: When it comes to protecting our
children from tobacco, it is up to Congress to finish the
job. This past Congress began with strong momentum
toward action, only to see national tobacco legislation
derailed by partisanship and special pleading. In the new
Congress, I am determined that we will choose progress
over partisanship. Comprehensive national tobacco
legislation -- including protection for tobacco farmers --
must be one of the top priorities for the new Congress,

and I will work hard to see that it becomes law.



We should always remember the stakes. Each day
that Congress fails to act, more than 3000 chﬂdren start
smoking, and more than 1000 of them will die éarly as a
result. Each day that Congress fails to act, our children
continue to be targeted by a multimillion dollar marketing
campaign designed to recruif what tobacco industry
documents call “replacement smokers.” With strong
legislation, we can save one million lives in the first five
years. Our duty is clear: to protect our children; to wrap a
loving arm around them; and to give them the future they

deserve.
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PRESIDENT CLINTON:
WORKING TO REDUCE TEEN SMOKING

November 16, 1998

“We should remember the stakes. Each day that Congress fails to aci, more than 3,000 children start
smoking, and more than 1,000 of them will die early as a result. Fach day that Congress fails to act, our children
continue to be bombarded by massive a marketing campaign aimed at recruiting what tobacco industry documents
call ‘replacement smokers. ' With strong legislation, we can save one million lives in the first five years. Qur duty is
clear: to protect our children, to wrap a loving arm around them, and to give them the future they deserve.”

President Bill Clinton
November 16, 1998

Today, President Clinton will declare that the proposed state tobacco settlement, which holds the tobacco
industry accountable for targeting children, is a step in the right direction and will call on Congress to finish
the job and pass comprehensive tobacco legislation that will help reduce teen smoking. The President will
also underscore the Administration’s strong commitment to the FDA tobacco rule, which confirms the FDA’s
authority over tobacco, by noting that the Solicitor General has decided to seek the Supreme Court’s review
of a recent decision by the Fourth Circuit denying a rehearing in the FDA case.

THE PROPOSED STATE SETTLEMENT IS A STEP IN THE RIGHT DIRECTION. President Clinton has worked
very hard over the last three years to reduce the number of teen smokers and hold tobacco companies
accountable for their marketing of cigarettes to children. Today, state Attorneys General will unveil a
proposed settlement with major tobacco companies. The President sees this proposed settlement as a real
step in the right direction, but will make clear that there is still a great deal left for Congress to do to ensure a
substantial reduction in youth smoking.

ANTI-TEEN SMOKING LEGISLATION WILL BE ONE OF THE PRESIDENT’S TOP PRIORITIES FOR THE
NEXT CONGRESS. The President will call on the next Congress to finish the job and enact national tobacco
legislation. P f this legislation will ne of the President” rioritics for the next Congress. The
American people want progress not partisanship. They want Congress to protect children, not special
interests. The new Congress has the chance to put politics aside and do what the last Congress failed to do --
act now to prevent three million children from starting smoking and save one million lives over the next five
years.

THE CLINTON ADMINISTRATION WILL SEEK SUPREME COURT REVIEW OF THE FOURTH CIRCUIT FDA
DEcISION. The President will reiterate his support for the FDA tobacco rule, which confirms FDA authority
over tobacco products. Since this rule was announced in 1995 the tobacco industry has challenged it in court.
Last week, the Fourth Circuit Court of Appeals denied the Administration’s request for a rehearing in the
FDA case. Today, the President will make clear that the Solicitor General has authorized the filing of a
petltlon in the Supreme Com‘t seckmg review of the Fourth ClI’Clllt 3 dec151on in thls matter. ﬁs__dggs;gn_m

m km fore they sta in ising targeted at chil d curbing minors' o tobac
products. If the leadership in Congress would act in a bipartisan manner and pass comprehensive tobacco
legislation to confirm the FDA's authority, this matter could be taken out of the courtroom.
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THE WHITE HOUSE
WASHINGTON

November 16, 1998

TOBACCO SETTLEMENT ANNOUNCEMENT
DATE: November 16, 1998
LOCATION:; Roosevelt Room
BRIEFING TIME: 3:00 pm -3:30 pm
EVENT TIME: 3:35 pm - 4:00 pm
FROM: Bruce Reed

PURPOSE

To declare that the proposed state tebacco settlement is a step in the right direction and
call on Congress tc finish the job.

BACKGROUND

You will make a statement declaring that the proposed state tobacco settlement is a step in
the right direction and calling on Congress to finish the job. This is an opportunity to
praise the state Attorneys General for their perseverance in this fight to hold the tobacco
industry accountable for targeting children; it is also an opportunity to announce that
enacting national tobacco legislation to finish the job will be one of your top priorities in
the next Congress. You will also underscore the Administration’s strong commitment to
the FDA tobacco rule, noting that the Solicitor Genera! has decided to seek Supreme
Court review of the Fourth Circuit’s decision invalidating the rule. You will be joined by
seven state Attorneys General following the unveiling of their package at the National
Press Club.

National Tobacco Legislation will be one of your Top Prigrities for Next Congress.

You will announce that enacting national tobacco legislation will be one of your top
priorities for the next Congress. The new Congress has the chance to put politics aside
and do what the last Congress failed to do -- act now to prevent three million children
from starting smoking and save one million lives over the next five years.

The Solicitor General will Seek Supreme Court Revi f the Fourth Circuit FD
Decision. You will reiterate your support for the FDA tobacco rule which you unveiled in
1995 and which the tobacco industry has challenged in court ever since. Last week, the
full Fourth Circuit Court of Appeals denied the Administration’s request for a rehearing of
the panel decision invalidating the FDA rule. You will make clear that the Solicitor
General has authorized the filing of a petition for certiorari in the Supreme Court seeking
review of the Fourth Circuit’s decision in this matter. Confirming the FDA's authority
over tobacco products is necessary to help stop young people from smoking before they



k

Iv.

start by stopping advertising targeted at children and curbing minors' access to tobacco
products. If the leadership in Congress would act responsibly, it would enact bipartisan

comprehensive tobacco legislation to confirm the FDA's authority and take this matter out

of the courtroom.
PARTICIPANTS

1efin icipants:
Bruce Reed
Bruce Lindsey
Mickey Ibarra
Elena Kagan
Cynthia Rice

YOU
Attorney General Christine O. Gregoire, Washington
Bruce Reed

ing on king;
Attorney General Gale Norton, Colorado
Attorney General Tom Miller, Iowa
Attorney General Dennis C. Vacco, New York
Attorney General Heidi Heitkamp, North Dakota
Attorney General W.A. Drew Edmondson, Oklahoma
Attorney General Mike Fisher, Pennsylvania

PRESS PLAN
Pool Press.
SEQUENCE OF EVENTS

- YOU will be announced into Roosevelt Room accompanied by Bruce Reed and
Attorney General Christine Gregoire.

- Bruce Reed will make welcoming remarks and introduce Attorney General Christine
Gregoire .

- Attorney General Christine Gregoire will make remarks and introduce YOU.

- YOU will make remarks.

- YOU will have an opportunity to answer questions from the press and then you will
depart.

REMARKS

Provided by Speechwriting.
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PRESIDENT CLINTON WILL DECLARE STATE TOBACCO SETTLEMENT A STEP
IN THE RIGHT DIRECTION AND CALL ON CONGRESS TO FINISH THE JOB
November 16, 1998

Today, President Clinton will declare that the proposed state tobacco settlement is a step in the
right direction and call on Congress to finish the job. The President will praise the state Attorneys
General for their perseverance in this fight to hold the tobacco industry accountabie for targeting
children and announce that enacting national tobacco legislation to finish the job will be one of his
top priorities in the next Congress. The President also will underscore the Administration’s
strong commitment to the FDA tobacco rule, noting that the Solicitor General has decided to seek
the Supreme Court’s review of the Fourth Circuit’s latest decision.

Proposed State Se_ulgmgn; is a Step in the Right Direction

The President will make his comments on the proposed state tobacco settlement following the
unveiling of the package by the state Attorneys General at the National Press Club. While the
President will say the settlement is a real step in the right direction, he will say there is still a great
deal left for Congress to do to ensure a substantial reduction in youth smoking.

ional T Legislation will be one of the President’s Top Priorities for Next Congr

The President will announce that he will push the Congress to finish the job and that enacting
national tobacco legislation will be one of his top priorities for the next Congress. The American
people want progress not partisanship. They want Congress to protect children, not special
interests. The new Congress has the chance to put politics aside and do what the last Congress
failed to do -- by acting now to prevent three million children from starting smoking and saving
one million lives over the next five years.

Th licitor General will k reme Revi fthe F .h ircuit FDA Decision

The President will reiterate his support for the FDA tobacco rule which he unveiled in 1995 and
which the tobacco industry has challenged in court ever since. Last week, the Fourth Circuit
Court of Appeals denied the Administration’s request for a rehearing in the FDA case. Today the
President will make clear that the Solicitor General has authorized the filing of a petition for
certiorari in the Supreme Court seeking review of the Fourth Circuit’s decision in this matter.
Confirming the FDA's authority over tobacco products is necessary to help stop young people
from smoking before they start by stopping advertising targeted at children and curbing minors'
access to tobacco products. If the leadership in Congress would act responsibly, it would enact
bipartisan comprehensive tobacco legislation to confirm the FDA's authority and take this matter
out of the courtroom.



! Tol - vt -shele aﬂbuu.ufr

MH.— C. C‘Nt\ui\i;e - Vo ?\.'\’T\.LMAMA.‘. ll/‘{ I‘N’

- -——

MR - slaued Wy LWitLoaad Lm_

——
Y ——

)

?wiwe‘t B4 Loven Laa ean T

—t ——

3 iv\.‘\ v\a.\)\lc..' *M\\.kwt A (ea b

N

|
T FLagpivie y Wwrene {

H wee L waineep

.
by -A

1
LEI T\, /C-.T'K. / LA R (t'Ls -\um?) - o \A !L'\(‘-omlti

1 Anrny slhans Wit T waer T T cvibeno

|

—DM\A\MWH —all fw NN,‘ o\l L\A‘“W. iva UH%} CAFTA ~ c\»ibu.-U;.“
L avoail  wa i.U\.\-QAIALT

i

i

!

;.1| L =Y LL\ TLu.\, o ,a\wei weT T OXTor ~ adll v-n.\mbf-l k
o ﬁ\&\émﬁ_\‘ svale v loe o

o Reporkiomg Wy an tunbilakes -
veslu ol oy e k"LLu\"u.\ CW—C'LV\-?. C-J\\uu-z.. U-tl:)

1i N \\mu{.\l c\..\_u/ttu\ﬁ_r\ b nn 'YWLH-—{ e L-AJ-—‘ JW“—JuI

I MMTEA-.
]
1

h!

vt

.?M}'\ﬂt_ - Cean 'k ‘xv M\‘m-—v\ HA.VU\ ?_5

i;No Uve  wy wraalas  viavan C sqic r-.'v,r)

-‘.,‘Niu\iw\u “a ‘?aLL- 12 e—

l.;'No Tlut leﬁ o-\.rﬂu-\.—g ?.,o-&? J}a_(e..
Ny T
{.h ?:bmsd\h}—o\m ?‘DUVLM;/L\J'\’ - \U\.—E&\,v\o\}j



+u w(:‘u—uh. 'I‘\Lqecn lowt/cu-\..l Jcc_w-c_,
os o B B M,t NORPVUURE WU | VUV SR o3 Pro?Pl.

D e =

'
!

. l’d‘ —

at .1 b4\\,... Tu-\/Lh edacatie e X Y - c-‘\“vo-kv-o\ \'\v\'v—\
”‘ﬂ 1 LR Hricow TV 20 N mr
: \.ﬂ.\‘t VTAAL b\‘: ot 1\41\/'-{\9»\_1 .

o) u&uwu._ a.l,'\u.x\'wu.n.r

;, WirHI e - 3% e O

.i <) o e L tn ernnth o ks

: ‘._Q ¥ % comut i D allikeel wmnied que Lc\ml.
72, I erny 1% Jdiconone (Bonn 2 87,590 ), 200

; ) umarrh‘w\ shader = Tlaie shaan (een away Cuar ?q.'p\)

i ) pravt maaly BT uﬂ___s\mt.r

i

s

“53\“1'; —-va« ei\:\'%/cwlg{q.] hl;u_,\ e e U\

o
.

,L%\-ak abh, \-Qq-v.u-t coaly at "\>°~'\v\.

51%" ‘Qv\vaxt 0\.“+'I1‘ -

Iy

r'#lFul_ma-L e Frr = ok ver Lo PR Rl pan ex o opaas P""c"-‘l‘
é‘li@bf\hl e T .sht.l

ot
R
by
|
N

!
ey
I

- it



Tobacco Q&A
October 6, 1998

What do you think of the potential settlement between the states and the tobacco
industry?

We are watching with interest to see whether there is a settlement reached between the
states and the tobacco companies. The terms of the possible settlement, as we understand
them, will be only a first step -- although a significant one -- toward substantially
reducing youth smoking. Congress will still have a lot of work to do in this area, and we
will continue to push for comprehensive legislation that will achieve all our goals.
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Fred Duval 10/05/98 12:52:38 PM

Record Type: Record

To: Bruce N. Reed/OPD/ECOP, Elena Kagan/OPD/EQP

cc: Mickey Ibarra/WHO/EQOP, William H. White Jr./WHO/EOP, Emory L. Mayfield/ WHO/EOP
Subject: AGs- tobacco

| spoke to lowa AG Tom Miller and Az AG Grant Woods - two of the "hard-liners” on the tobacco
talks. They report that the current terms are not much different from those | described to you a
few weeks ago - although the counter-marketing money has been increased to $300 mil. The_hard
liners want some additional restrictions on marketing {such as restrictions on "human forms" e.g.
Maftlboro Man).

From here, the AG negotiating team is meeting with the other AGs in small groups this week. The 8
"hard-liners” for example are meeting tomorrow with Greggiore efc. Then the negotiating team will
be meeting with AGs by region later this week. Their goal, of course, is to get unanimity on the
deal.
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Cynthia A. Rice 10/13/98 04:39:00 PM

Lomeeed
Record Type: Record

To: Laura EmrnetthHOlEOP.

cc:
Subject: tobacco recoupment

Forwarded by Cynthia A. Rice/OPD/EOP on 10/13/98 04:40 PM

Fred Duval 10/13/98 02:50:31 PM .

Record Type: Record

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP

cc: Mickey lbarrafWHO/EOP
Subject: tobacco recoupment

Sen Mack has told Gov Chiles that Sen Lott asked Erskine if we were ready to talk about tobacco
and weather we would buy the Chiles proposal. Erskine reportedly said no. Chiles is worked up
thinking this violates the commitment made at the meeting between Chiles and Erskine that we
attended. | fully appreciate how vague Chiles request was, and how vague but generally supportive
{"we can do business on this") we were. There must be some fine print here not getting reported.
Do either of you know what transpired and have advice for what to tell Chiles.

Thank you.
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: / Bruce N. Reed
ST 10/01/98 11:13:30 AM

Record Type: Record -

To: Elena KaganIOPDVIEOP, Cynthia A, Rice/OPD/EOP

cC:
Subject: rjr worth more dead than alive

RJR: Russia’s Problems Don't Change Odds of Spinoff. The Coming Proxy Fight. Outperform.

Gary Black {212) 756-4187
Jon Rooney (212) 756-4504

September 30, 1998

TOBACCO

HIGHLIGHTS

1.We have cut RJR estimates to $2.20 in 1898 (from $2.40; we had previously quantified exposure of
$(.15)/share in Russia), and t0 $2.40 in 1999 (from $2.50). Our going forward assumption is that Russia wi
generate zero profits in 1998, and $10-$15 million in 1999. With no profits in low-tax Russia, management
has increased its estimated 19398E tax rate to 45.5%, from 43.0%.

2.The estimate cut, which was largely expected, was offset by news that 3Q domestic tobacco profits will b
up about +10% (+4-5% previously expected) on an approximate {7%) volume decline {industry -6%:;
reflects trade deloading following Spring price increases). This suggests that RJR, following B&W's lead,
is finally cutting back on promotional spending behind Doral,

3.We do not expect RJR to cut its dividend {1998 dividend $2.05, vs. $3.75 cash earnings, 55% payout; M
52% payout; UST 65% payout) until Nabisco is spun off {early-1999)}, Our standalone RJR Worldwide
Tobacco 1998E estimates are now $1.45 reported EPS {$1.55 in 1999), $2.55 cash EPS ($2.70 in 1999),
1998E fixed charge coverage of 3.1x (3.3x in 1999},

4. The estimate cut does not change prospects for a spinoff of Nabisco. In fact, the continued terrible
operating results at both RJR International and Nabisco, combined with our view that raider Carl Icahn
{13-14MM shares) will announce another proxy fight to unseat management (filing deadline Nov. 26),
increases the pressure on RJR to spin out Nabisco once there is a new AG deal.

B.We believe the market has overreacted to what is old news, especially when one considers that RJR likely
has no choice but to find an international partner to beef up distribution and management. With a 35% cut
in RJR estimates since beginning of the year, shareholders have lost faith in management's ahility to fix
RJR's problems, and should increasingly attach a change in control premium to RJR's shares. If lcahn



attracts as a partner a strong consumer products veteran, he could get 60% + of the proxy vote.

6.While Philip Morris does not appear to be having anywhere near the same problems that RJR is having in
Russia -- much better mariagement team and local distribution -- we have said that we would cut $.05/shar
out of our Philip Morris 1998 numbers (to $3.10} if PM told us that its Russian profits were zero {$150
million current estimate -- about 3% of PM International)

7.Settlement update: We believe the key obstacle holding up the deal is the parties’ i ake sure that
sub3tant|aily all” of the AGs opt-in to the deal once it is announced (Friday or next Monday is our best
b—ﬂ We have heard that the opt-in period for the AGs will be relatively short -- likely 7-10 days from day
of announcement. We have also heard that there will some monetary incentive that RJR and B&W (portion
of @‘Fﬁont payments borne by MO) forfeit if they fail to sign up during the opt-in period.

INVESTMENT CONCLUSIONS

We reiterate our outperform rating. Assuming there is a new AG agreement, we see ittle downside for RJR,
even with continuing problems in Russia. Either one of two outcomes seems likely: One, RJR will enter into
the AG settlement, spin off Nabisco, and shareholders will be rewarded with @ sum-of-the-parts valuation
(estimate $40 -- RJR's stake in Nabisco is now worth $23.75 per share. Even with the estimate cut, RJR's
worldwide tobacco business {$1.45 in reported EPS and $2.55 in cash EPS), is worth potentially $15 - 518
per share, at 10 - 12x reported earnings, or 6-8x cash earnings). If RJR elects not to join the settlement,
which would suggest no spinoff, we have no doubt there would be a change in control at RJR next year as
sharéholders elect to unseat the current Board and management. In the latter situation, we would expect
the new Board to adopt the settlement put in place by Philip Morris and Loews, install a new management
team that can fix RJR International, and move to unlock value via spinoffs, asset sales, etc. That said, we
still Brefer Philip Morris and UST over RJR, which is likely warth more dead than alive. Our price target
remains $40.
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Tobacco Q&A
July 10, 1998

Q: What do you think of the rumoured plan for the states to settle with the tobacco
industry?

Al No matter what the states do, Congress has a responsibility to do its part and reduce youth
smoking, by reaffirming FDA’s full authority over tobacco products, imposing heavy
surcharges on tobacco companies that keep marketing cigarettes to young people, and
providing funds for critical public health efforts, such as medical research, cessation
programs, and tobacco counteradvertising. We’re going to keep working to build upon
bipartisan support for these measures. Nothing the tobacco companies do will let the
House and Senate Republican leadership off the hook.

Background: Tobacco industry analyst Gary Black reports that his sources say the states and the
industry are close to announcing a deal to settle all the remaining state attorneys general claims
which would include:

. Payments of $180-$200 billion over 25 years, resulting in about $.35 cent per pack
increase over five years.

e Advertising and marketing restrictions that were part of the Minnesota settlement (no
billboards or transit advertisements; no promotional products which bear the brand name,
logo, or reconizable color or motto of a brand; no direct or indirect payments for product
placements in movies). '

It would not include, among other things:

. Recognition of FDA authority over tobacco products or the additional advertising
restrictions that were part of the FDA rule (the industry would continue to fight the FDA
in court).

. Surcharges on companies that continue to market their products to children.

. Funding for public health efforts such as medical research, cessation programs, and

tobacco counteradvertising.

Black predicts that this deal will be reached after Congress adjourns for its August recess and
before the Washington state trial is set to begin September 22nd.
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A 'Iwﬁ_, Bruce N. Reed
T 08/14/98 05:43:21 PM

Record Type: Record

To: Elena Kagan/OPD/EOQP, Cynthia A. Rice/OPD/EOP, Cynthia Dailard/OPD/EOP

cc:
Subject: Update on State talks

| talked to Moore and Gregoire. The talks will not resume until the week of Aug. 24th. The CEOs
were meeting today to decide whether to resume the talks at all. Gregoire thinks that if the talks
resume, they will go quickly, because she needs a decision either way by the week of Sept. 14th.
But she says there appears to be a real split between PM and RJR. In the four state settlements,
PM agreed to help with RJR's cash-flow problems by picking up a disproportionate share of the
cost, but PM is no longer willing to do so {because RJR turned around and used the money it would
have had to spend on settlements to increase spending on promotions). RJR is now warried that
PM wants to maximize its competitive advantage by making RJR pay its share of the upfront
payment and agreeing to some advertising restrictions that will make it harder for RJR to reverse its
declining market share. RJR would then be incredibly vulnerable to another Marlboro Friday, where
PM slashes prices to gain market share. She’ll let us know what she hears from the CEQs.
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' Bruce N, Reed
T 08/11/98 10:58:34 AM

Record Type: Record

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP

CcC.
Subject: blablabla

"Say goodbye to tobacco.... It's gone." Rep. John Linder, National Republican Congressional
Committee Chairman, before House adjourned Friday '

HIGHLIGHTS

1.We believe the current tobacco environment is similar to 1986-87, when sentiment turned
dramatically as the 2nd tobacco litigation wave collapsed. From 12/85 to 9/87, Philip Morris’
relative multiple soared from 55% to 20%, as a wave of favorable appellate rulings convinced
investors that bankruptcy risks were way overdiscounted, and Philip Morris’ stock price

tripled (S&P +70%).

2.0ur discussion with senior executives suggests that the subpar investment performance of the
group over the past 18 months is likely to compel all company boards to take more aggressive
stances in accelerating earnings growth and unlocking values through buybacks, dividend
hikes, and asset distributions. This is what happened between 1985-1990 {MO tripled
earnings and dividends). After an 18-month absence, Loews (LTR) has now resumed its
buyback program, despite the Tischs’ bearishness on the market.

3.0n Friday, the House joined the Senate in recess until Labor Day, and Republican leaders
congeded-officially there would be no tobacco legislation passed this year. With a $.10/pack
excise tax increase passed last September now scheduled to go into effect in 2000, and
another $.05/pack hike due to begin 2002, we believe it will be at least a few years before
Congress attempts to tackle tobacco again, given the tortured and exhaustive process the
McCain bill was put through before it_was finally killed this summer.

4. We expect a new settlement between the industry and the 46 attorneys general who have not
settled by Labor Day. We expect The industry, Raving taken olf a week to assess the renegade
provisions {what to do about manufacturers who don’t join the deal) will have concluded that
tht;_lrénegade provisions on the table -- states vow to bring claims against manufacturers and
retailers who don’t comply; states’ payments, already volume adjusted, fall further if renegade
share increases — are sufficient. We perceive that Philip_Morris and mostlarge whalesalers
believe the renegade problem is better dealt with by beefing up trade programs.

5.Expetied decerlifications of state class actions by the highest courts in Maryland {any day}
and Louisiana {this Fall) are the likely catalysts that will convince investors that the Engle class
action, which begins after Labor Day in West Palm Beach, FL and will last three months, will
also be decertified by the Florida Supreme Court, in early-1999. In the history of mass tort
personal injury actions, we find no record of any multi-phase trial ever reaching the individual
stage {defendants settled or class was decertified).

6.We expect the Florida trial court that heard Widdick, or the same 1st Circuit appellate court
that overturned Carter, to throw out the Widdick {aka Maddox} verdict under the same
reasoning (preemption, 1963 B&W evidence not appropriate, documents should have been
protected under attorney-client privilege). This would erase the one remaining loss on the




industry’s unblemished record at trial, and further dissuade potential plaintiff attorneys from

pursuing individual claims. ’
7.Risk #1: If_there is no state-only setilement, we ske 5% downside. The Washington Medicaid
trial begins October 14. The judge has dismissed all but three claims -- conspiracy, anti-trust,

and violation of Washington’s Consumer Protection Act {CPA). While the latter permits only
injunctive relief, anti-trust violations and conspiracy combined with CPA would permit money j

damages. The judge has ruled that the industry can introduce evidence that the state collected
more in excise taxes than it claims in damages.
8.Risk #2: If the Administration files its own Medicare/Medicaid recovery action to get the

industr up money for the federal government and aceept FDA jurigdiction, we could
€ 5% downside as ipvestors worry that this new action might trigger fraudulent conveyance
claims,_A claim, however, would have to be filed in federa| court (have dismissed b

of B labor union / health care claims). The federal government, unlike the states, shows a clear
paper trail of knowledge of tobacco’s risks. _

9.We feiterate our outperform ratings on Philip Morris (price target $60), RJR Nabisco ($40),
and UST ($40).
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Cynthia A. Rice 08/14/98 03:58:05 PM
(M-

Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP, Cynthia Dailard/OPD/ECP

cc:
Subject: Antitrust report from Perralli

Yesterday afternoon | got a report from Perrelli on what their antitrust division is doing to follow up
with the state AGs. They've reached out to Gregoire et. al. Not much is happening now because
of vacation schedues. DOJ is planning to outline some general parameters to the AGs, and then
ask them to come back to them with any specific proposals they could evaluate. | pushed Perrelli
about couldn't they do more to help the AGs come up with a creative solution, but he pushed back
saying 1) there probably isn't one that's permissible -- the tobacco companies_are just going to
have to live with the risk of having the small companies undercut them and 2) they don’t think it
would be appropriaie to deviate from standard procedure, which involves evaluating proposals
brought to them.
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Tobacco Q&A
July 10, 1998

Q: What do you think of the rumored plan for the states to settle with the tobacco
industry?

A: We're doing everything in our power to reduce teen smoking, and we're delighted
that states are pressing ahead to do everything in their power. The only ones who haven't
done anything yet are the Republican leaders in Congress, who conspired with the
industry to kill a strong bill and have let the tobacco companies dictate a weak one.

Further action by the states and the administration can only increase pressure

on Congress to do its part and help us finish the job -- by reaffirming FDA'’s full authority
over tobacco products, imposing surcharges on tobacco companies that keep marketing
cigarettes to young people, and launching a nationwide counteradvertising to warn young
people not to smoke. We’re going to keep working to build upon bipartisan support for
these measures, and keep the pressure on Congress to pass a strong bipartisan bill this
year. So long as 3000 young people start smoking every day, we're not letting Congress
off the hook.

Background:
Next week, the state attorneys general will meet to consider a possible new agreement between

the states and the tobacco industry. The industry is interested in a new “state-only” deal that
would give the states the $200 billion over 25 years they negotiated last year in return for settling
the state cases. No federal or state legislation would be required. The deal would produce a
price increase of 30-35 cents per pack, but would not say anything about FDA authority, farmers,
lookback surcharges, or federal investments in research, counteradvertising, cessation and so on
(although states would have substantial funds to invest in counteradvertising, tobacco education
and prevention, etc.). The industry would agree to the advertising restrictions from the
Minnesota settlement (no billboards or transit advertisements; no promotional products which
bear the brand name, logo, or recognizable color or motto of a brand; no direct or indirect
payments for product placements in movies) which are less than those required in the FDA rule
(now tied up in court). Apart from settling the state cases, the industry would receive none of the
liability protections of the June 20th agreement.

If such a deal materializes, we believe we should challenge Congress to finish the job by passing
a streamlined bill that includes a smaller (e.g. 50-cent) tax increase to pay for targeted tax cuts
(marriage penalty, long-term care), along with FDA authority, counteradvertising, and lookback
surcharges.
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TO: Cymuthia Rice

FROM: Harriet Rabb?ﬁﬂd 2

SUBJECT:  Gift Acceprance Autharity

DATE: July 24, 1998

You asked this moming whether the Department of Health and Human Services was able to
accept monay to (i) develop and maintain a depository of the tobacco industry documents, and (ji)
engage in or promote tobacco counter advertising.

The Public Health Service (of which the Centers for Disease Control, the National Institutes of
Health and other entities within this Department are parts) has gift acceptance authority and can
receive monieés from other than appropriations to undertake activities related to the work and
mission of the Public Health Service. The authority is to accept glﬁs, not to solicit them (whlch i8

. not legally permitted.)

On first look, it would seem that the activities you mentioned are within the mission of the Public
Health Service. Whether there are specific authorities to, for exeruple, devalop and run counter
advertising campaigns, I do not know. During the course of this day I have not been told that
there is any known legel impediment to doing the two tasks you mentioned.

You didn’t ask me and this note doesn't address whether it is advisable for the Public Health
Service to accept money for these purposes. The decision to accept such money is a policy one,
and will have to be vetted with the Secretary.
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Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/QPD/EQP, Laura Emmett/WHQ/EQP

cc: Cynthia Dailard/OPD/EOP
Subject: So far looks good for fed govt to accept private $$ for counteradvertising

Per your voice mail, Bruce, I'm checking into whether the federal government could accept funds
for counteradvertising from a state settlement. Harriet Rabb is having discussions with the right
lawyers, but she understands that the Public Health Service, of which CDC is a part, has "gift
authority” i.e., can accept and use gifts. She'll get back to me with a more definitive answer later
today.

| think we should add funds for document dissemination to the list as well. Also, don't forget to
have the AGs push for the industry to hand over their index to the documents (the 4-A index).

For the record, O'Hara raised the question of whether we would want the President in the position
of accepting a check from the AGs that they had gotten from the tobacco industry... i.e., this was
something he couldn't get on his own, that he had to rely on the AGs for.
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07/10/98 09:34:17 AM
=
Record Type: Non-Record
To: Cynthia A. Rice/OPD/EOP, Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP
cc: Richard J. Turman/OMB/EOP
bce:

Subject: Re: A new state-only AG settlement {_’,,j

One point to keep in mind on a state-only plan: It cannot settle the issue of Medicaid recoupment.
{In fact, by making state settlements more likely, it will Taise CEU'S esfimate of the amount we
should Tecoup—AsgTE5UM, any legislation to eliminate the recoupment right of the US govt will
require even larger offsets -- without tobacco payments to cover them.)

Cynthia A. Rice

Cynthia A. Rice 07/10/98 08:20:41 AM

A
Record Type: Record

To: See the distribution fist at the bottom of this message

cc: Laura Emmett/WHO/EQP@EQOP, Cathy R, Mays/OPD/EOP@EOP
Subject: Today's Tobacco Q&A Fﬁ

q&al710.wp

Message Sent To:
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/QPD/EOP, Cynthia Dailard/QPD/EQP

cc:
Subject: Re: AGs

---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 07/10/98 12:41 PM

Fred Duval 07/10/98 12:36:16 PM

Record Type: Record

To: Cynthia A. Rice/OPD/EOP

cc: Mickey Ibarra/WHO/EOP, Toby Donenfeld/QVP @ OVP, Ron Klain/OVP @ OVP
Subject: Re: [ﬁ

not on substance - the two AGs | spoke to confirm what you've written. They both, howaver,
wanted to strongly emphasis that the ¢ig companies have hand-picked the AG negotiators~\ash,
Colo, NY, Calif. and NC because they are not hard-line, This is not where_the weight of opinign
among the AGs is. I 15 not certain that fellow AGs would endorse a deal -
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Minnesota Office of the Attorney General

Hubert H. Humphrey II1
TO! Officials Concerned About Federal Tobacco Policy DPATE:  May 11, 1998
FROM: Luanne Nyberg, Senior Public Health Advisor PHONE:  215-1533 (Voice)
Minnesota Attorney General’s Office ‘ 297-4036 (Fax)
297-7206 (TTY)

[ SUBJECT:  Information Minnesota’s Tobacco Settlement |

After a four year battle, on Friday, Minnesota announced a historic agreement with the
tobacco industry. This $6.1 billion settlement obtains unprecedented public health achievements
and meets all of the goals set by Attorney General Humphrey in 1994: an ironclad ban on
marketing to kids; full disclosure of the truth; and damages commensurate with the harm done.

This settlement also shows that individual state cases can benefit all Americans.
Minnesota’s case dissolves the Council for Tobacco Research - the tobacco industry’s “scientific
arm”- which has been a tool in the tobacco industry conspiracy to mislead Americans about the
dangers of smoking and health. It requires a nation-wide ban on the tobacco industry’s secret
payments to movie producers - there will no longer be tobacco product placement in movies.
And, finally, by raising the settlement standard, it benefits Texas, Mississippi, and Florida - the
other settling states who won “most favored nation” clauses when they settled their cases.

To better understand the details of Minnesota’s tobacco trial and to answer questions you
may have, you can read the Consent Decree and Settlement which have now been posted on our
web site (http://www,ag.state.mn,us/press/newssearch.qry?function=tobaccolitigationsearch), or
you can read the summary sheets that we have also prepared and posted on our web site
(www.ag.state.mn.us). Included in the summary sheets are:

1) “At a Glance”: Bullet points outlining the major provisions of
Minnesota’s tobacco settlement.

2) The Overview”: A three page summary of the agreement.

3) “Kids”: A summary of the provisions won in the settlement that will
directly benefit children.

4) “Truth”: A summary of the full disclosure won by the Minnesota
Attorney General’s Office.

5) “Health™ A summary of health provisions won for both adults and
children.

6) “Reform™: A summary of provisions that will force the tobacco
companies to change the way they do business.

7) “Money”: A payment schedule and an explanation of how the money
obtained in Minnesota’s case compares to the other settling states.
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Decembar 17, 1997

The Honorsble John D. Dingell
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Dingell:

Thark you for your letter of December 1, 1997 to the Attorney
General regarding an analysis of the entitlement of the Faderal
Govarnment to a share of any tobac¢o settlement funds directed
toward reimbursement of Medicald expenses. Your letter was
forwarded to me for respoase.

Since 1994, forty-two (42) &tates have filed civil lawsuilts
agaipst the major tobacco companies in an effort ta recover health
care costs, including Medicaid costs, stemming from smoking-related
illnesses. Carfain states and the major tobacco companies reached a
tentative settlement cf these actions c¢n June 20, 1997. This
propesed gettlement is contingent upon Congress approving various
aspects of the agreement. As a result, the state lawsuits have
continued. In early July, on the sve of trial, Mississippi settled
ite lawsui® for $3.6 billion to be paid over 25 years, and $136
million per year thereafter. Migsissippl received its firsr payment
under the settlement, & check for $170 million, on July 15. Omn
August 25, 1997, the state of Florida settled its lawsuit for $11.3
billion. Florida received its initial payment under the settlement
(8550 miliion) on September 15, 1997,

Enacted in .1965 pursuant to Title XIX of the Social Security
Act, Medicaid is the federal government's primary means of providing
health care coverage to indigent Americans who are aged, blind or
disabled, or who Qualify under the Ald to Families with Dependent
Children Program. Medicald 1s a joint federal/state program in
which the faderal government provides funds to states to help
finance health care programs. "The Federal Government shares the
costs of Medicaid with States that elect to participate in the
progran. In return, participating States are to comply with
requlrements imposed by the Act and by the Secretary of Health and
Human Services." Atkins v. Rivers, 477 U.S. 1£4, 156-87 (1996)
{citations cmitted). State agencles have the primary responsibility
for administering this program. The fedaral share ¢f tha states'
expenditures varies from 50 parcent tc.&ﬁ'percent, depending on per
capita income. At the federal level,

i8
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the Health Care Financing Administration ("HCFA") , ~-an-agency-of the "
1thandHuman—Services. KGR ensures thet the
state Medicald programs comply with federal law.

Amcng other things, Medicaid mandates that each state “take all
reasonable measures to ascertain the legal liability of third
parties . . . to pay for cere and services available undex the
{state’s Medicaid] plan.” 42 U.8.C. § 1396ala) (25) (A)Y. Where such
liability is found to exist after Medicaid payments have been made,

cach state “will seek reimbursement for such assistance . . . where
the amcount of reimbursement the State can reasonably expect to
racever exceeds the costs of such recovery . . . ." 42 U.5.C. §

1396a(a) (25) (B); ses The New York State Department of Scocial
services v. Bowen, 846 F.2d 129, 131 (2nd Cir. 1988). When
recoverias are made from third parties, the previcus Medicaid
expenditures for;the gervices at lssue are to be treated as
overpayments, 42.U.S.C. & 1396b(d) (2) (B), and cverpayments are to be
deducted from amounts to which the states are entitled in subsedquent
quarters. 42 U.S.C. § 1396b(d) (2) (A) . Y.

The states are requlred to disclcse the net racoveries, the

total recoveries less thetr cests of racovery ;hey-mayheheeﬁep%fem v

—a—couple-of different-wn -
Bethed-gives—the state & FOT attornay raes in the v
calculatien, Bssed upon thess figures, the Secretary determines

the federal government’s pro rata share of the racovery -~ which is
the same percentage used to compute the federal governmant’s share
of expendituraes =~ and this amount is deducted from the guvernment’s
next gquarterly payment. 42 U.S.C. § 13%6b(d) {(3). 1In the past,
where recovery from a third perty ¢onsisted of hoth Medicald
paynments and other state expanditures, the Secrerary has agreed to
an appertionment of the recovery, but the apportionment must
accurately reflect the Medicaid portion of the total costs incurred.
The Medicaid statute doass not provide the Secretary with authority
to waive the atates' repayment obligation, and we are not aware of
any instance where HCTA has given a walver.

The upshot of the foregoing is that the Medicald statute is
clear that the fedaral government is obligated to szek its share of

¥ There is no express authcrization within the Medicaid statute for
the federal governmznt to sue third-party tortfeasorsy directly. As
te the possikle impact of this lack of express authorization, see
generally, National Railroad Passsnger Corp. v. Nat’l Assoc. of
Railroad Passenge:s, 414 U.S. 453, 458 (1974) ("when legislation
expressly provides a particular remedy or remedies, courtas should
nct expand the coverage of the statute to subsume other remedies.")

2
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any state recovaeries raelated to Medicaid. While HCFA can determine
{or negotiate with a state) & reasonable amount of reimbursement to
the federal government, there is nothing which authorizes HCFA to
waive repayment of Madiczid monies owed to the federal government.
To the contrary, the Faderal Claims Collection Act ("FCCA"), 31
U.S.C. § 3711(a) (1), provides: "(a) The head of an executive or
legislative agency — (1) shall try to collect a claim of the United
States Government for money or property arising out of the
activities of, or referred to, the agency." 1In'additicn, the
Federal Claims Collection Standards, 4 C.F.R. § 102.,1, provide:

(a) Each Federal agency shall take aggreasive
action, on a timely basis with effective follow
up, to ¢ollect all claims of the United States
for money or property arising out of the
activities of, or referred to, that agency in
accordance with the standards set forth in this
chapter.* . * (b) All agencies are expected to
cooperate with one 2nother in their debt
collection activities.¥

ficiaries is

constant frow/ year to .V
Y atates i3 alsg’ kncwn. Thas,
of a specific AState' >

~ Medicaid monies that are racovered, HCFA can disallow the portion of
that recovery which is owad to the federal government from future
Medicaeid funds provided to the state, See 42 U.S.C. § 1386éb(d); 42
C.F.R. § 430.42 et seg. 1If a state protests the disallowance, an
administrative appeal and a district court remedy are available to
decide whether HCFA's disallowance was proper. Therefore, the
existing administrative procedures do procvide a mechanism for
resolving federal/state disputes on allocation issues.

In sum, under the Medicaid statute, the states are obligated to

pursue racovery of Medicaid funds from potential third=party
tortfeasors. Given the stated nature and purpose of the states’

o ) -

¥ Tha FCCA, 31 U.S.C. §§ 3711 (a)(2) and (3), affords agencies,
including HCFA, authority to suspend, conpromise, and terminate
collection action on claims of less than $100,000. Taking such

action on claims in excess of $100,000 reguires Justice Department
approval.

TR
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tobacco lawsuits, it is aevident hers that the states have, in fact,
sought recovery of Medicaid-related expenses from the tebacce

:.ndultry. Accordingly, although we understand tnat ims-a,s_epe-rr-ro v

’ current law requires HCFA to sesk
recovery of the fedpral porticn of reimbursements for Medicaid that
may be part of any pBtate tobacco settlement.

Thank you ﬁpr your inquiry. Please do not hesitate to contact
me regarding this ¢r any other matter.

Sincerely,

the Adwimrsiration ’Pfc;:.fs ‘
Andrew Fols
Lo Sea e alloc..cﬁ-ibv\ o€ Assistant Attorney General
robacce Cundsu,be%—uu:.n -Q:C’c:ra.\

end Slede. C]ovc.rnm enty resoles + nrougy
l C'-a‘ 5\ ston
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THE WHITE HOUSE
WASHINGTON

December 5, 1997 " -

The Honorable James E. Doyle
and Colleagues

State Attorneys General

Washington, D.C.

Dear Friends:

Thank you for your recent letter about comprehensive tobacco
legislation. I appreciate your concern that such legislation
should fully compensate states for tobacco-related costs.

By working together, we have made extraordinary progress
this year in our fight to reduce the death and illness caused
by tobaccoe. In February, new Food and Drug Administration rules
to reduce youth smoking took effect. 1In April, a federal judge
in North Caroclina: affirmed FDA’'s authority to regulate tobacco
products. In June, the state attorneys general announced a
historic agreement with the tobacco industry to settle 40 state
lawsuits against the tobacco companies. And in September,
building upon the work of the FDA and the state attorneys
general, I called on Congress to pass sweeping tobacco legis-
lation that would dramatically reduce teen smoking. My
overriding goal in seeking bipartisan national tobacco
legislation is to make the most of this historic opportunity
to reduce teen smoking.

As you know, current law requires the Health Care Financing
Administration to seek recovery of the federal portion of reim-
bursements for Medicaid that may be part of any state tobacce
settlements. I would prefer toc see the allocation of tobacco
funds between federal and state government resolved through
legislation, and I look forward to working with the states and
with Congress to find a mutually agreeable purpose for the funds
generated by tobacco legislation.

Again, thank you for your leadership on this important
issue.

Sincerely,
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Thomas L. Freedman
12/04/97 04:04:01 PM

okegens Pyt

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: Tobacco meeting

Nothing of much significance happened. Treasury and HHS didn't come. We discussed House
hearings on medicaid next week (Bilrakis) and the fact Nancy Ann was testifying. Bruce showed up
late and said we should get the President's letter out by the hearing-- that it would make Chiles
happy and he is testifying. The VP has a 12/16 smoking event in Seattle. We noted we should find
out what money there is for tobacco, especially for states, in the FY 'S99 budget.
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U.S. Department of Justice
Office of the Assistant Attorney General

Civil Division

George Jordan Phillips 950 Pennsylvania Ave., N.W., Room 3143
Counselor to the Assisrq‘f%g Arntorney General Washington, D.C. 20530
| (202) 514-5713 Fax (202) 514-8071

l
FACSIMILE TRANSMITTAL COVER SHEET

TO: Elena Kagan
Deputy Assistant to the President for Domestic Policy
0ld Executive Office Building, Room 218
Washington, D.C. 20501

A
DATE: 10127/97

FACSIMILE NO: (202) 456-2878
TELEPHONE NO:

NUMBER OF PAGES: -12-
(EXCLUDING COVER SHEET)

COMMENTS: Elena: :
Here is a draft memo that I thought might be helpful to
you in preparation for this afternoon's meeting.
— George

CONFIDENTIALITY NOTICE

This facsimile transmission (and/or the documents accompanying it) may contaip confidential
information belonging to the sender protected by the attorney-client or other -privileges. The
information in this transmission is intended only for the use of the individual or| entity named
above. If you are not the intended recipient, any copying, disclosure, distribution} or the taking
of any action in reliancé -on the contents of this transmission is strictly prohibited. If you received
this ransmission in error, please notify us by telephone immediately to arrange f0L return of the
documents.
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U.S. Department of Justice

DRAFT

Civil Division

Fashington, D.C. 40530

October 24, 1997

TO: George J. Phillips
~ Counselor to the Assistant
Attorncy General

FROM: Jeffrey Axelrad J. Christopher Kohn
Director, Torts Branch Director, Commercial Litigation Branch
Civil Division . Civil Division

SUBJECT: Federal Government's Role in Recovery of Tobacco Medicaid
Awards Obtained by the States

Pursuant to your request, attached is an analysis of the obligations of the federal government
to recover the Medicaid portion of any state recovery from the tobacco industry.

cc:  Donald Remy; Eugene Thirolf; Michael Hertz

** DRAFT — 10/24/97 #*«x
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BACKGROUND . D RAFT

Since 1994, forty-two (42) states have filed civil Iawsuits against the major tobacco
companies in an-effort to recover health care costs stemming from smoking-related illnesses.
Mississippi was the first state to file suit on May 23, 1994. The state of Florida filed its lawsuit on
Pebruary 21, 1995. These lawsuits are based on novel legal theories and have met with mixed
results. For example, Florida's case survived in large part because it was based on a state statute
allowing it to use generalized causation evidence, while most of the claims in the West Virginia and
Washington lawsuits have been dismissed.

The states and the major tobacco companies reached a tentative settlement of these actions on
June 20, 1997.% Tt is contingent upon Congress approving various aspects of the agreement. As a
result, the state lawsuits have continued. In early July, on the eve of trial, Mississippi settled its
lawsuit for $3.6 billion to be paid over 25 years, and $136 million per year thereafter. Mississippi
received its first payment under the settlement, a check for $170 million, on July 15. On August 25,
1997, the state of Florida settled its lawsuit for $11.3 billion. Florida received its initial payment
under the settlement ($550 million) on September 15, 1997.

Since Congress began considering the global tobacco resolution, some members (e.g. Sen.
Kennedy) have indicated that the federal government's share of tobacco-related expenses should be
addressed through any ultimate legislation.? If the federal government’s rightful share of Medicaid
funds is secured through Congressional action, HHS may not need to pursue recoveries from the
individual states. Otherwise, HHS should seek recovery of these funds directly from the states.

BRIEF CONCLUSION

As explained below, the notion that Mississippi and Florida are not obligated to pass back a
portion of their settlements to the federal government for its share of Medicaid expenses is
untenable. By statute, the states are responsible for obtaining the reimbursement of Medicaid
expenses from third-party tortfeasors and required to reimnburse the federal government for its share.
Moreover, the size of the potential jury verdicts -- mainly because of the federal share of the
Medicaid damages sought -- was substantial leverage which brought the tobacco companies to the
negotiating table. The states styled their actions as seeking recovery of smoking-related health care

¥ The smallest of the big six tobacco companies, Liggett Corp., had previously settled with the
states in March 1996. ‘

¥ Only one state, Alabama, has chosen legislation over litigation as the preferred method for
recouping these costs. After analyzing the legal basis for litigation, the Alabama attorney general
concluded that litigation was the improper method for recouping Medicaid costs en masse and
refused to file suit. However, with the attorney general’s support, a bill was recently introduced
into the state legislature which would shift the costs to the tobacco industry by statute.

% DRAFT — 10/24/97 *+ -2
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costs. Now that they have recovered these costs, HHS should require the states to reimburse the
federal government its fair share.

DISCUSSION

A. WHILE MEDICAID IS A JOINT FEDERAL/STATE PROGRAM, THE STATES ARE
RESPONSIBLE FOR RECOVERING COSTS FROM THIRD PARTIES.

Enacted in 1965 pursuant to Title XIX of the Social Security Act, Medicaid is the federal
government's primary means of providing health care coverage to indigent Americans who are aged,
blind or disabled, or who qualify under the Aid to Families with Dependent Children Program.
Medicaid is a joint federal/state program in which the federal government provides funds to states to
help finance health care programs. Commonwealth of Massachusetts v. Philip Morris, Inc., 942 F.
Supp. 690 (D. Mass, 1996). "The Federal Government shares the costs of Medicaid with States that
elect to participate in the program. In return, participating States are to comply with requirements
imposed by the Act and by the Secretary of Health and Human Services.” Atkins v. Rivera, 477
U.S. 154, 156-57 (1986). State agencies have the primary responsibility for administering this
program. The states have great latitude in defining eligibility and the amount, extent, and scope of
coverage. At the federal level, Medicaid is administered by the Health Care Financing -
Administration ("HCFA"), an agency of the Department of Health and Human Services. HCFA
ensures that the state Medicaid programs comply with federal law.

States complete and submit Quarterly Estimated Expenditure Reports in advance of incurring
expenses. HCFA makes quarterly payments based upon these reports. To the extent the estimated
reports over- or under-estimate a state’s actual costs, reported in Final Quarterly Reports,
subsequent quarterly payments are adjusted. The federal share of the states’ expenditures varies
from 50 percent to 86 percent, depending on per capita income.

Among other things, Medicaid mandates that each state "take all reasonable measures to
ascertain the legal liability of third parties . . . to pay for care and services available under the
[state’s Medicaid] plan.” 42 U.S.C. § 1396a(a)(25)(A). Where such liability is found to exist after
Medicaid payments have been made, each state “will seek reimbursement for such assistance . . .
where the amount of reimbursement the State can reasonably expect to recover exceeds the costs of
such recovery . . . ." 42 U.S.C. § 1396a(a)(25)(B); see Phillip Morris, Inc. v. Harshbarger, 846 F.
Supp. 1067, 1077 (D. Mass. 1996)(federal law requires states “to pursue liable third parties for
amounts paid on behalf ‘of Medicaid beneficiaries”). When recoveries are made from third parties,
the previous Medicaid expenditures for the services at issue are to be treated as overpayments, 42
U.S.C. § 1396b(d)(2)(B), and overpayments are to be deducted from amounts to which the states are
entitled in subsequent quarters. 42 U.S.C. § 1396b(d)(2)(A). See generally Massachusetts v. Phillip

«% DRAFT — 10/24/97 *+ -3-
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The estimated and final quarterly reports require disclosure of nct recoveries (i.g,, the total
recovery less the costs of recovery, including attorney fees) from third parties. Based upon these
figures, the Secretary determines the federal government’s pro rata share of the recovery — which is
the same percentage used to compute the federal government's share of expenditures — and this
amount is deducted from the government's next quarterly payment. 42 U.S.C. § 1396b(d)(3).
HCFA counsel advise that, where recovery from a third party consists of both Medicaid payments
and other state expenditures, the Secretary will agree to an apportionment of the recovery, but the
apportionment must accurately reflect the Medicaid portion of the total costs incurred? The
Medicaid statute does not-provide the Secretary with express authority to waive the states’
repayment obligation, and HCFA counse] are not aware of any instance where a waiver has been
given.

Morrls, Inc., 942 F. Supp. 690, 692-93 (D. Mass. 1996).7

HCFA has advised us that five states have received payment from the Liggett settlement —
Massachusetts, West Virginia, Mississippi, Florida and Louisiana. These states have been paid the
first two (of 25) annual installments, or approximately $291,600. for each state. - We are told that
HCFA sent letters to the five states reminding them of their obligation to report their recoveries, but
only two states (Massachusetts and Florida) reported the first installment, and only two states
(Massachusetts and Louisiana) reported the second installment. (Neither Florida nor Louisiana has
reported monies received in connection with their settlements with other manufacturers, but HCFA

. believes that it is too early to say whether they will.} While the Secretary has the authority to
estimate third party recoveries in the absence of self-reporting by the states, that has not been done.
We are told that HCFA is considering additional correspondence to the states on the matter.

¥ To date, HCFA has stated that the federal government does not have a sound legal basis to
commence litigation on its own against the tobacco companies for Medicaid expenses stemming from
tobacco-related illnesses. There is no authorization within the Medicaid statute for the federal
government to sue third-party tortfeasors directly. In fact, by explicitly providing a mechanism to
allow the states to pursue these claims, Congress may not have intended that these claims be pursued
directly by the federal government. See National Railroad Passenger Corp. v. Nat'l Assoc. of
Railroad Passengers, 414 U.8. 453, 458 (1974) ("when legislation expressly provides a particular
remedy or remedies, courts should not expand the coverage of the statute to subsume other
remedies.”)

Y Should the states assert that the tobacco recoveries do not include repayment for the federal share
of Medicaid or that they include a disproportionately small amount of federal recovery, we can rely
on Zinman v. Shalala, 67 F.3d 841 (9th Cir. 1995), a Medicare case in which the court held that

payments made in settlement of liability claims cover expenses paid by Medicare, regardless of how
the parties characterize the payment. - '

** DRAFT — 10/24/97 x* -4 -
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According to HCFA, the nationwide federal reimbursement matching fate for services to
Medicaid beneficiaries is approximately 57% and has been remarkably constant from year to year,
The matching rate for individual states is known. Thus, arriving at an appropriate allocation of a
specific state's recovery is certainly feasible. If a state refuses to reimburse HCFA for Medicaid
monies that are recovered, HCFA can disallow the portion of that recovery which is owed 1o the
federal government from future Medicaid funds provided to the state. See 42 U.S.C. §
1396b(d)(2)(5); 42 C.F.R. § 430.42, If a state protests the disallowance, an administrative appeal
and a district court remedy are available to decide whether the state must reimburse HCFA.
Therefore, the existing administrative procedures protect the United States' fiscal interests in any
settlement between the states and the tobacco industry #

While HCFA can determine (or negotiate with a state) a reasonable amount of reimbursement
to the federal government, HCFA would seemingly not be authorized to waive completely all
Medicaid monies owed to the federal government. The Federal Claims Collection Act ("FCCA™),
31 U.S.C. 3711(a)(1), provides: "(a) The head of an executive or legislative agency — (1) shall try
to collect a claim of the United States Government for money or property arising out of the activities
of, or referred to, the agency.” In addition, the Federal Claims Collection Standards, 4 C.F.R.

- 102.1, provide:

(2) Each Federal agency shall take aggressive action, on a timely basis
with effective follow up, to collect all claims of the United States for
money or property arising out of the activities of, or referred to, that
agency in accordance with the standards set forth in this chapter.* * *
* (b) All agencies are expected to cooperate with one another in their
debt collection activities.

The FCCA, 31 U.S.C. § 3711(a)(2) and (3), affords agencies, including HCFA, authority to
suspend, compromise, and terminate collection action on claims of less than $100,000. Taking such
action on claims in excess of $100,000 requires Justice Department approval f

¥  With respect 10 those states that have not sued the tobacco companies, HCFA advises that the

federal government typically does not attempt to coerce states into bringing lawsuits that they deem
non-meritorious or not cost-effective. Moreover, an attempt to calculate the federal share of
Medicaid expenses spent 10 treat tobacco-related ailmetits faces significant administrative obstacles.
This calculation would first require identification of the Medicaid expenses arising from tobacco.

Identifying those costs and establishing the connection to tobacco may not be possible, at least at this
point in time.

&  Specifically, heads of executive agencics:

(25 may compromise a claim of the Government of not more than $100,000

** DRAFT — 10/24/97 ** -5-
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A state's refusal to reimburse the federal government monies owed under Medicaid raises
other concerns as well. Assuming a state's recovery of funds is for total Medicaid program losses, the
state's failure to report this recovery to HCFA could constitute a false claim under the False Claims
Act, 31 U.S.C. §§ 3729-3733 ("FCA"). It would constitute a "reverse" false claim because the state
would be under-reporting an amount owed to the federal government.  While the United States
Department of Justice bas complete discretion whether to pursue actions under the FCA, a private
party (“relator”) may sue under the FCA on behalf of the United States in a qui tam action. Even if the
United States declines to intervene in the qul tam action, the private party may pursue the matter to
final judgment and collect & portion of the recovery. HCFA's awareness of the nature of the false
claim submitted by a state would not constitute an automatic defense to an action under the FCA. As
discussed above, HCFA docs have administrative authority to hold back Medicaid payments to a state
if it determines that the state has under-reported amounts owed to HCFA. In the event the state and
HCFA seek to negotiate a compromise on the amount to be returned to the federal government, the
existence of a qui tam suit is likely to complicate such efforts because the relator could claim that the
proposed compromise is not "fair, adequate and reasonable under all the circumstances,” 31 U.S.C.

§ 3730(c)(2)(B), in which case a judge will rule on the adequacy of the compromise, and/or the relator
will demand & percentage of HCFA's recovery. If HHS and a state reach agreement on a compromise
prior to the filing of a qui fam suit, presumably that compromise is final and not subject to review in
connection with a later filed quf tam case.

B. THE SETTLEMENTS OBTAINED BY MISSISSIPPI AND FLORIDA INCLUDE MEDICAID -
REIMBURSEMENTS.,

_ Other than in the Liggett settlement, only two states (Mississippi and Florida) to date have
negotiated separate settlements with the major tobacco companies. Based on the information
presently available, the settlements reached by both Mississippi and Florida include compensation
for Medicaid expenses caused by smoking related illnesses.

Since the initial filing of the states’ suits, they have frequently been referred to in the press as

(excluding interest) or such higher amount as the Attorney General may from time to

time prescribe that has not been referred: to another executive agency for further
collection.

(3) may suspend or end collection action on a claim referred to in clause (2) of
this subsection when it appears that no person liable on the claim has the present or
prospective ability to pay a significant amount of the claim or the cost of collecting
the claim is likely to be more than the amount recovered.

31 U.S.C. § 3711@a)(2), (3).

k% DRAFT — 10/24/97 ** -6 -
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the state Medicaid actions.” In a recent order from the Texas lawsuit, the district court described
the nature of the case as follows: "The State's alleged injuries are increased medical care costs
caused by Medicaid recipients’ consumption of tobacco products.” Texas v. The American Tobacco
Co., No. 5-96CV-91 (E.D. Tex. 9/4/97). As summarized below, a brief review of the nature of
suits, media descriptions, and court-filed documents support HHS in demanding a portion of these
recoveries as the federal government's share of Medicaid expenses.? If ultimately necessary, further
analysis of court documents would probably support our position that Mississippi and Florida and
the tobacco companies were litigating primarily over Medicaid expenses.

1. Mississippi

A review of Mississippi's complaint indicates that the state set out to recoup Medicaid
expenses. As a basis for jts lawsuit, Mississippi cited inter alia its state Medicaid statute. (See
Compl., {1 (citing Miss. Code Ann. §§ 43-13-1 — 43-1-145.) The complaint further alleged that
the suit was brought on behalf of, among other state agencies, the Mississippi Medicaid Commission
(Compl., §7.) The state also averred that it has paid out hundreds of millions of dollars in bealth
care expenses on behalf of indigents and other residents because of smoking related illnesses.
(Compl., 99 40, 70, 79.)

We have obtained and provided to HHS expert reports produced by the state of Mississippi in-
its case against the tobacco industry.® These reports demonstrate that the lion's share of damages
sought by the state was for Medicaid expenses. For example, one report estimated the following:

Total Smoking-Attributable Expenditures for Mississippi, 1970-2000:

Medicaid........cooeenieennenn $1,444 325,643
State employee plans ............ $94,283,436
Uncompensated care........... $102,213,426.

(Max, Wendy,

¥ For example, Mealey's Tobacco Litigation Report, a bi-monthly legal periodical, typically has a
section reviewing developments in the states' litigation which is entitled “State Medicaid Actions."

¥  Assuming that the federal government is entitled to-a portion of the states' recoveries, the next
question is what percentage. If the settlement amounts solely reflected Medicaid expenses, HHS
could easily determine the federal government's share. However, the settlement amounts may
reflect compensatlon for non-Medicaid damages. The manner of segregating Medicaid dollars in the
settlements is beyond the scope of this memorandum.

¥ Max, Wendy, E5uuxuuuLQLSnnﬂnn3J5unhuEﬂﬂglhu1n;Ezp;ndnnnzLﬁz_ﬂyajnggasﬁ

Mississippi, 1970-2000", 4/15/97; Miller, Vincent P., ette dical Care

Expenditures Incurred by the State of Mississippi , 1970-2000, 3/8/97.
** DRAFT — 10/24/97 ** _7-
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1970-2000, 4/15/97 at 17.) Regardiess of the formula used by Mississippi's eéxperts, the percentage
of damages attributable to Medicaid was at least 80%.

Some press reports also demonstrate that the state of Mississippi has recouped Medicaid
dollars as part of its settlement. For example, according to an article in the Wall Street Journal,
Mississippi Attorney General Mike Moore stated that unless Congress passed the national
settlement, some portion of his state's settlement would have to be refunded to the federal
government to cover its contribution to the state's Medicaid program4? Nonetheless, when
Mississippi originally settled with Liggett in March 1996, the state rejected HHS's request for a
federal share of the award. ¥ Last year, Moore successfully fought off a challenge from his
governor regarding his right to pursue these costs on behalf of the state. Moore reportedly indicated
that his suit was seeking to recover $100 million per year that Mississippi spends through Medicaid
on smoking illnesses.? According to one news article, "Moore also estimated that Medicaid
represents 95 percent of public money spent on smoking-related illnesses. "¥

Mr. Moore testified before Congress on June 26, 1997, that his state’s lawsuit sought to
recover both state and federal Medicaid expenses. Senator Hatch inguired: "And does the settlement
include compensation for the federal share of Medicaid, as well as the state share?" Mr. Moore
responded: “There probably has been some confusion about that, and let me see if I can clear it up.
The states filed lawsuits for recovery of both the state share and the federal share of Medicaid. . . .
So basically, what we had on our parties who were filing for state Medicaid, the state match and the
federal match, and that's all that's been contemplated within this settlement.”* During subsequent
testimony, Mr. Moore described other state cases as "Medicaid cases. &

1¥ Milo Geyelin, Mississippi Be j : it Ag
Wall Street Journal, July 7, 1997 at B8 (1997 WL- WSI 2426746)

L/ See Tobacco Lawsnit Settlement Issue Gets Cleared Up, The Commercial Appeal, Aug. 2, 1996
(1996 WL 11059184). Assistant State Auorney General Trey Bobinger stated that all of the
settlement money belonged to the state.

¥ Reed Branson, Moore Says Tobacco Sujt Was His Duty, The Commercial Appeal, Sept. 5,
1996 (1996 WL 11063250).

& 1d.

& .S, Sepate Committee on the Judiciary Holds Hearings on the Global Tobacco Settlement,
105th Cong., 2nd Sess., 1997 WL 351166 at 35-36 (June 26, 1997).

"

QLEubhs_Hann._Qn_th_Emmd;mhamSmﬂc_mem 105th Cong.., 2nd Sess.. 1997 WL 541196
at 45-46 (Sept. 3, 1997).

%% DRAFT — 10/24/97 ** ' -8-
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There have been ‘other public acknowledgments by Mr. Moore that his lawsuit sought and
received Medicaid damages. After the Liggeu settlement, Mr. Moore described Liggett's agreement
1o follow the FDA's regulations as "more important than the money states will receive for Medicaid
expenditures. " However, when Mississippi did receive payment from Liggett, Mr. Moore refused
to reimburse the federal government.l? While negotiating the global settlement, Mr. Moore
proposed that the federal government waive its share of Medicaid expenses? The Los Angeles
Times reported that: "About half of the money states are seeking in lawsuits intended to recoup
funds spent by Medicaid to cure smokers' ills came from the federal government, Moore said
Thursday, and he has proposed that the funds be retained by the states in a settlement and that they
be earmarked to provide health care for the nation's 10 million uninsured children."” Such a
proposal would have been nonsensical unless the state attorneys general were negotiating with
federal funds. At the end of September, Mr. Moore reportedly insisted that the federal government
was not entitled to any reimbursement. ¥

Finally, although the memorandum of understanding between the state and the tobacco
companies did not specify what percentage of the settlement was for Medicaid damages, it did settle
all present or future claims that could be asserted “on behalf of the State of Mississippi and all of its
governmental agencies, departments, political subdivisions .... (Miss. MOU, p. 1, 7/2/97.) This
broad language presumably includes any claim by the state for future Medicaid monies. The state's
release of the tobacco companies from future claims for Medicaid damages is strong evidence that it
has been compensated for these funds,

2. Florida

Allegations within the state of Florida's complaint suggest that the settlement included
compensation for Medicaid damages. The complaint alleged:

¥  Focus on Tobacco Liggett Group; Final Setlement With States Announced, American Politica)
Network, American Health Line, Vol. 4, No. 235, Mar. 18, 1996.

i/ Peds Seck to Share In Settlement on Tobaccg, Carion-Ledger, 1996 WL 9368931, Aug. 1,
1996.

& Tobacco Field Global Settlement: New Ea):mgnt Plgn Bemg Drafted, American Political
Network American Health Line, Vol. 6, No. 47, June 5, 1597.

¥  Henry Weinstein, jtion t er T i ulati a
Settlement with Industry Drag on, Los Angeles Times, Natxonal Desk, A23, June 6, 1997.

20/ i -0f-

ar?, Health Legislation & Regulation, vol. 23, no. 29,
1997 WL 14875789, Oct. 1, 1997,

*% DRAFT — 10/24/97 *+ _9.
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For many years, the State has incurred significant expenses associated with the
provision of ncccssary health care and other such necessary assistance under the
Medicaid programs to Medicaid recipients numbering in the thousands who suffer, or
who have suffered, from tobacco-related injuries, diseases, or sickness. This civil
action sounds in both equity and common law and is also brought pursuant to Florida
Statute § 409.910, ef seq., 10 obtain reimbursement of the State for the expenditures
made to provide medical assistance to Medicaid recipients as a result of the actions of
the defendants.

(Compl., § 3, 2/21/95.) The state of Florida was joined as a plaintiff by the Agency for Health Care
Administration (AHCA). The complaint further alleged that "the Florida Legislature has authorized
the AHCA 1o initiate actions to recover the full amount of medical assistance provided by Medicaid,
§ 409.910, Fla. Stat." (Compl., §45.) AHCA is authorized to suc third parties "in order to
recover in one proceeding all sums paid to provide medical assistance to all Medicaid recipients ..."
(Compl., {46.) In fact, Florida based its case on specific amendments to its statc Medicaid starte
in 1994 which made it considerably easier for the state to pursue the tobacco companies. See
generally Agency for Health Care Administration v. Assoc. Industries of Florida, Inc., 678 So.2d
1239 (Fla. 1996). Like Mississippi, Florida contended that it has the health care expenses of
indigents and others pursuant to the state Medicaid plan and that the tobacco companies should
rightly bear those costs (Compl., (] 141-145.) '

We are artempting to obtain any reports from the damages experts used by the state of
Florida to confirm that the primary element of damages sought was Medicaid expenses 4

There have been press reports in which Florida state officials have acknowledged that a
portion of their recovery must be used to reimburse the federal government. Prior to its settlement,
the state Attorney General's office addressed this issue during jury selection in their case against the
industry. A Florida paper reported that state attorney general Robert Butterworth indicated that
most of any jury verdict would "go to the state's cash-poor health-care systemn and replenish the
coffers of the Medicaid fund. The federal government also stands to gain 56 percent of any award
because that is how much it contributes to Florida's Medicaid fund, he [Butterworth] said."#
Michelle Anchors, deputy general counsel to Gov. Chiles, was also reported as stating: "What we're

&/ To support its damages' claims, Florida produced-at least two reports: (1) "Estimates of
Smoking-Atributable Medicaid Expenditures In Florida, Jeffrey E. Harris, M.D., Ph.D., 4/15/97";

~ {2) "Smoking-Associated Medicaid Expenditures, Florida, 1994-1997, 4/15/97." We have
requested copies of those reports from the Florida attorney general’s office.

#/  Nicole Sterghos, IIQDEQQQ Suit Money Of Interest To Jumzs‘, Ft. Lauderdate Sun-Sentinel,

August 20, 1997, at 1B (1997 WL 11397365); Florida Wilj Seek $12.3B in Damages In Tobacco
Suit, Dow Jones News Service, August 18, 1997 Karen Testa, State Will Seek $12.3 Billion in
Damages, Associated Press, August 18, 1997.

*% DRAFT — 10/24/97 *+ -10-
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going to have to prove is that cigareties are defective, and that they caused diseases, and that
Medicaid paid the costs of the claims for those diseases. "%

After Florida settled its case, one Florida newspaper reported: "So how much {of the
settlement] is for Medicaid? 'I believe in my heart of hearts that 100 percent of it {Florida's
recovery] is for other than Medicaid,’ said Butterworth. Conceding his remark was facetious,
Butterworth said the actual federal share would have to be pegotiated.'"# However, Mr.
Butterworth recently declared that "The federal government is doing all they can do to take 55
percent of this as their fair share of Medicaid [expenses] ... and we say, you're not going to get
it."%¥ This position may be more flexible than it seems because Mr. Butterworth has also stated:
"(i]n a worst-case scenario, the federal government could come in and get the 55%. The bestcase
scenario is to completely keep that money in the state of Florida. ... But what's really going to
happen, I think, is something in between. "%

Florida's settlement agreement with the tobacco companies concedes that at least a portion of
the award is for Medicaid-expenses. The agreement states, in pertinent part, that "the monies
received under this Settlement Agreement constitute not only reimbursement for Medicaid expenses
incurred by the state of Florida, but also settlement of all of Florida's other claims, including those
for punitive damages, RICO and other stuatutory theories.” (Settlement Agreement, Part B, { 4,
Aug. 25, 1997.) As with Mississippi, Florida thereby waived any claim for future Medicaid
expenses stemming from smokKing-related ilinesses (Id. at Part C.)

CONCLUSION

Under the Medicaid statute, the states are obligated to pursue recovery of Medicaid funds
from potential third-party tortfeasors. It appears that the states have sought recovery of Medicaid
expenses from the tobacco industry under various theories of recovery. HHS has a right (and the
obligation) under the Medicaid statute to recover the federal share of any such award. Accordingly,

_HHS should request any state ostensibly recovering Medicaid monies from the tobacco industry to

\ i soin ri it Seekij Toxics Law
Reporter, vol 12 no. 10 at 271 August 6 199‘7
2/  Martin Dyckman, Uncle Sam May Want Florida & Share, St. Petersburg Times, 23A, August

28, 1997. This article also noted that the tobacco lobbyists opposing the lawsuit reminded the state
from the beginning that the federal government had a presumed share of any recovery.

% David Cox, Feds Want Chunk Of Tobacco Cash, Tampa Tribune, Nation/World Section, Sept.
19, 1997 (1997 WL 13833528).

w Ty i ida: Wi laim Piect lement?, American Political Network,
American Health Line, vol. 6, September 19, 1997. '
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Tepay the federal government its share.
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Thank you for your recent letter about comprehensive tobacco legislation. |
appreciate your concern that such legislation should fully compensate states for
tobacco-related costs.

By working together, we have made extraordinary progress thisAsear in our fight to
reduce the death and illness caused by tobacco. In February, gew rules by the
Food and Drug Administration to reduce youth smoking took affect. In April, a
federal judge in North Carolina said the FDA has the authority to regulate tobacco
products. In June, the state attorneys general announced a historic agreement with
the tobacco industry to settle 40 state lawsuits against the tobacco companies.
And finally in September, building upon the work of the FDA and the state
attorneys general, | called on Congress to pass sweeping tobacco legislation that
would dramatically reduce teen smoking.

As you know, | have set forth a number of specific objectives that must be part of
tobacco legislation. | know one of your key goals will be to recover tobacco-related
state health care costs. | am committed to working with you and Congress to
ensure fair and full state compensation through legislation.

Again, thank you for your leadership on this important issue.

Traner - waia sl Lo N
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October 26, 1997

TO: Elena
FROM: Chris and Jeanne

RE: EDITS TO THE TOBACCO LETTER

Attached are our hard-c-opy edits; below is the insert for that second-to-last paragraph.

The rationale behind the language below is that rather than emphasize the timing of the
allocation with language like “until this change...”, we try to make the distinction along the lines
of what types of recoveries are subject to what types of laws. The first sentence should make it
perfectly clear that we have no choice but to enforce; the latter sentences suggest that we
acknowledge that there is a larger context, that tobacco settlements may be treated differently
than other types of Medicaid settlements, and that we will work with states in it.

Jeanne will be out tomorrow, so please get comments to Chris by 11am if possible.

Thanks!
INSERT

Tobacco settlement recoveries must be treated like any other Medicaid recoveries, as described
above. However, we recognize that the treatment of tobacco settlement dispositions may change
in the context of any comprehensive tobacco legislation considered by Congress next year.
Given the States’ roles in initiating tobacco lawsuits and in financing Medicaid programs, States
will inevitably contribute to the development of such legislation, including the allocation of any
resulting revenues. The Administration will work closely with States during this legislative
process as these issues are decided.
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Dear State Medicaid Director:

A number of States have settled suits against one or more tobacco companies to recoup costs
incurred in treating tobacco-related illnesses. the proper

accounting and reporting for Federal Medicaid purposes of amounts received from such
settlements pﬁgzmt to Seﬁ“?,’,{ lgw) of the Social Security Act.

¥ As with any recovery related to a Medicaid expenditure, payments received should be reported on
. the Quanerly Statement of Expenditures for the Medicaid Assistance Program (HCFA-64) for the
quarter in which they are received. Specifically, these receipts should be reported on the Form
HCFA-64 Summary Sheet, Line 9E. This line is reserved for special collections. The Federal
share should be calculated using the current Federal Medicaid Assistance Percentage. Please note
that settlement payments represent a credit applicable to the Medicaid program irrespective of
whether the monies are received directly by the State Medicaid agency or not. States that have
previously reported receipts from tobacco litigation settlements must contmue to report
settlement payments as they are received.

of To the extent that some non-M‘
underlying lawsmts HCFA

Bemesr  Prew
State acﬁnnustratlve costs mcuxrecr in pursult of Medicaid cost recoveries from tobacco firms
| ——1 qualify for the normal 50 percent Federal financial participation (FFP). They should be reported

on the Form HCFA-64.10, Line 14 (Other Financial Participation).

L & [N S€RT
The A r any comprehensive

that all pffected parties — such as the'States -- be invelved in the process dhavetheopa%rf\unity

appropnate for the States to pro

If you would like to discuss the appropriate reporting of recoveries with HCFA, please call - Yat
to arrange for a meeting or conversation. We look forward to providing any assistance
needed in meeting a State’s Medicaid obligation.

Sincerely,

) _ Lrom
* As deseribed in tiy, Stade, Stadeo mus+ allsocte” the amound 70"‘\1
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Hate Crimes Conference

. We are coordinating the participation of state and local officials in the White House
Conference on Hate Crimes. We expect more than thirty elected officials and Native
American leaders to attend. We are also coordinating plans for Attorney General Grant
Woods (R-AZ), who will be serving as a member of the Hate Crimes Round Table panel
discussion.

Tobacco

. The HHS IGA staff and the Health Care Financing Administration (HCFA) staff rolled
out a Medicaid tobacco recovery letter to all fifty states on Monday, November 3. The
IGA office at HHS made calls to representatives of the National Governors’ Association,
the National Conference of State Legislatures, the American Public Welfare Association,
the National Association of Attorneys General, and the governors and attorneys general
of Florida and Mississippi.

. The National Governors’ Association (NGA) wrote you on Friday, November 7, to
express that governors believe that no action should be taken by HCFA to withhold state,
Medicaid reimbursement prior to the development of settlement legislation. NGA also
expressed that governors will strongly support clarification in that legislative package that
tobacco settlement funds are not subject to federal recoupment. They believe recoupment
is more appropriate for addressing billing errors than for inserting a federal claim into the
multi-billion dollar, “state-driven” tobacco settlement. The governors are supporting
legislation developed by Senator Bob Graham (D-FL) clarifying that funds made
available to the states through individual state tobacco settlements or a national
settlement are not subject to federal recoupment.

Grants Announcements

. We extended invitations to a number of mayors and elected officials to attend the Vice
President’s announcement of $217.3 miilion in grants to support programs fighting crime
and drugs in public and assisted housing. In addition to the Vice President, speakers
included HUD Secretary Andrew Cuomo, General Barry McCaffrey and Mayor Jim Sills
(D-Wilmington, DE). The speakers stressed the importance of creating safer
communities in our cities’ public housing through these anti-drug and crime programs.
Several other mayors including Mayor Marion Barry (D-District of Columbia) also
participated in the event.

Youth Qutreach Meeting
. We are assisting our colleagues in OPL and Political Affairs with the upcoming Youth

Outreach meeting. We are pleased that two local elected officials and a Navajo tribe
member will participate in this November 12 meeting with you.
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WASHINGTON, D. C. 20510
November 13, 1997
Dear Bruce:

Thank you for the opportunity to meet with you and Mr. Rich Tarplin on Wednesday, November 5 to
discuss the National Tobacco Settlement.

As I indicated during our discussion, I have two principal concerns. First is the action initiated by
the Health Care Financing Administration on November 3 to seek recoupment from states which had
secured settlements from the tobacco industry through state-initiated litigation. Second is the reticence
of the federal government to date in initiating its own litigation against or settlement actions with the
tobacco industry for medical expenses incurred due to tobacco related diseases or illnesses.

Relative to the first matter, on November 8 I filed legislation to exempt from the recoupment statute
1903(d) of the Social Security Act judgments or settlements secured by states through litigation
initiated against the tobacco industry. Enclosed is a copy of this legislation. 1 would appreciate any
comments you might have and would appreciate the Administration’s support of this legislation.

On the second matter, if I can be of any assistance in facilitating the position of the federal
government in protecting its interests, I would be pleased to do so. At your suggestion, my office has
contacted Assistant Attorney General Frank Hunger to discuss actions that the federal government
could take, possibly outside the structure of the current settlement, to recoup losses resulting from
tobacco related illnesses. In my opinion, the federal government could serve the American public
well by following the lead of states that have been as aggressive and proactive as possible in
protecting their interests.

Again, if I can be of any assistance on any of these issues, please do not hesitate to contact me or
Mr. Bryant Hall, our Health Counsel, who may be reached at (202)224-1535.

With kind regards,

Sincerely, @765’\
United States Senator '

Mr. Bruce Reed

Assistant To the President For Domestic Policy
1600 Pennsylvania Avenue, N.W.

Sperling Second Floor, West Wing
Washington, DC 20500
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IN THE SENATE OF THE UNITED STATES

Mr. GRAHAM introduced the following bill; which was read twice and referred

To

[y
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to the Committee on

A BILL

prohibit the Secretary of Health and Human Services
from treating any medicaid-related funds recovered as
part of State litigation from one or more tobacco compa-
nies as an overpayment under the medicaid program.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congreés assembled,
SECTION 1. PROHIBITION ON TREATING ANY MEDICAID-RE- _1

LATED FUNDS RECOVERED FROM ONE OR

MORE TOBACCO COMPANIES AS AN OVER-
PAYMENT. | ”\
(a) PROHIBITION ON TREATMENT AS OVERPAY-
MENT.—Section 1903(d)(3) of the Social Security Act (42
U.S.C. 1396b(d)(3)) is amended—
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1 (1) by inserting “(A)” before “The’’; and

. A4
- »

(2) by adding at the end the following:

“(B) Subparagraph (A) and paragraph (2)(B) shall 7

not apply-to any amount recovered or paid to a State as.
part of a settlement or judgment reached in litigation initi-

ated or pursued by a State against one or more manufac-

turers of tobacco products, as defined in section 5702(d)
of the Internal Revenue Code of 1986.”.

(b) EFFECTIVE DATE.—The amendment made by

A = I - BN B« LY S W o

10 subsection (a) applies to amounts recovered or paid to a
11 State before, on, or after the date of enactment of this
12 Act.
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November 7, 1997

The President,
The White House
... Washingron, DC 20500

Dear Mr. President:

When Congress reconvenes in January, one of its most important priorities will be the development of
with members of Congress to ensure that a final, comprehensive solufion is found W the dozens of
state lawsuits pending against the tobaceo industry. The very fact that a solution is in reach is because
of the hard work and lesdership of Governors and the state attorneys general on behalf of the siates.

An important component of the legislative debate will be the issue of control of tobucco settlement

_funds. The Governors altach the highest priority to clarifying that sctferment funds negotiated by the
SIALCS (0 seile state lawswits must go to the states. Any efforts by the federal government to seek to
reCOup lederal costs must be scparale and distinct. Enclosed is a copy of the sellemnent funds palicy
we, the Execuuve Conumittee of the National Governors’ Association. adopted last month.

This issue of control of the settiement funds will be difficull 10 resolve, and clearly a discussion of the
distribution of hundreds of hillions of dollars demands congressional involvement. Unfortunately. it
appears that the Health Carc Financing Administeation (HCFA) is not prepured to wait for Congress to
act. . < ~ N

On November 3%, HCFA contacted state Medicaid directors to begin the process of collecting what it
perceives to be the federal portion of sertlement funds amributable to Medicaid. Although in its letter
HCTA mentions the importance of the congressional process, it effectively preempts that process by
beginning to collect funds from those states that have already settled their individual luwsuits,

The Governors believe that no aclion shonld be taken by HCFA to withhold state Medicaid
reimbursernent prior to congressional development of settlement legislation. Further, the Governors
will sug_n_g_l_y_suppon clarification in that legislative packace that tobacco setilement funds are not
subject to federal recoupment. Recoupment is more appropriate for addressing bitling errors than for
inSening a Tederat chairmrintothe woallibillion-dollar, state-driven tobacco settlement. Accordingly, the
Goyemors are supporting legislation developed by Semator Bob Graham clarifying that funds made
available to the states through individual state tobacco seulements or a national settlement are not
subject 1o federal Tecoupment.

——
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We appreciate your consideraiiov of our concems. If we can provide you with apy additional
background information. please do not hesitate (o let us know.

Sincerely,-
George V. Voinovich Thamas R. Caﬁ r

Govemnar of Chio Govermnor of Delaware

e - .
David M. Be:.uslt:xj E ; Lawton Chiles

Governor.of Ssuth Carelina Governor of Flonda

Howard Deap. M.D. Mirchacl O. Leavitt

Governor of Vermont Govemoer of Utah
kﬂ"

Bob Miller

Governorof Nevada Governor of Colomado

Tommy G. Thompson
Govemor of Wisconsin
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EC-6. TOBACCO SETTLEMENT FUNDS

Since 1994, forty-one states have filed lawsnits agalost the tobacco industry based on claims
including consumer proteetion, fraud, antitrust violatians, and health care costs, States initiated these
suits to reduce youth smaking, secure public disclosure of tobacco documents, and recoup state health
care costs, among other goals. On June 20, 1997, a histaric agreement was roached between stute
attorneys general and representatives of the tobacco industry to settle these individuul lawsuits
through a national tobacco settlement. Without the years of state leadership and effort that went into
the lawsuits, there would be no federal debate undzrway about how to craft national tabacco
settlement legislation,

These state efforts already have begun to yield individual settlements with the tobacco industry,
as well as the possibility of foderal legislation that would includs sizable awards. Now that states are
belng awarded actual sctticment payments, the federal governmant has begun ro express an interest in
recouping federal health care costs, despite having declined to file its own suit The nation’s
Governors attach the highest priority to clarifving that sctlement funds negotiated by the states to
scitle stafe lawsuits must go 1o the states,

States may receive tobacco settlement funds in two ways: through state-specific agreements and
through a national scitfement Some staics alrcady have closed individual lawsuits through state-
specificifreerocnis. In additiow, any national sertlement funds will be distributed among all states
over 2 petiod of many years. Whetber the gettlement is state-specific or part of a national a ent,
the fedzral government is not entitled to take away from the states any of the finds negoti on the
stafes’ as a vesult of state lawswits. Any efforts by the faderal government to seek to recoup
federal costs must be distinct and separate.

" Congress and the Clinton administration witt spend the next several months developing wide-
ranging legislation to enact a national tobacco settlerment. The Governors oo : Faricipanis in
thigprocess to cnsure that the states, having taken the lead in starting negotiations, are rapresented as
t=gislation is drafled. This legislation will have to address a range of issucs imponant to the states,
inclhiding cducation, cnforcement, and public _heahh . responsibilides: the Governors will be
déveloping policy guidclints on these and other priorities. However. before they begin to cevelop a
broader tobacoe policy, the Governars want fo make T clear That they Will SGangly 0ppose Teeral

efforts 10 seize stale tobaceo settlernent funds.
Interim Policy adapted hy the NGA Fxecutive Committee, October 17, 1937,

HALL OF THE STATES 444 NORTH CAPITOL STREET | WASHINGTON D.C. 239Q1-7312 ) 20t-824-5300
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STATE ATTORNEYS GENERAL
A Communication From the Chief Legal Officers
Of the Following:

Alaska, American Samoa, Arizona, Arkansas, California, Colerado, Connecticur,
Delaware, Distnict of Columbia, Florida, Georgia, Guam, Hawaii, 1dake, Hlinois,
Indiana, lowa, Kansas, Kentucky, Louisiana, Mame, Maryland, Massachusetts,
Michigan. Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada,
New Hempshire, New Jersey, New Mexico, New York, North Dakota. Northem Martiana Isiands,
Obia, Oklahoma, Oregon, Pennsvivania, Puerto Rico, Rhode laland, South Caroling,
South Dakota, Tennesses, Texas, Utek, Vermont, Washington, Wes: Virginia, Wiscousin, Wyoming

Movember 7, 1997

The Honoreble William J. Clinton
President of the United States i
The White House
- 1600 Pennsylvania Avenue
Washington, DC 20500

Dear Mr. President:

Over the last three years, 40 states and one commonwealth have filed suits against the
tobacco industry. These state actions have served as a catalyst for change in an industry that has
been widely perceived as untouchable.

As you may appreciate, the Attorneys General, who have brought these actions on bebalf of
the public, bave shared common goals which you cmbraced on September 17. Through their
lawsuits, the Attorneys General have asserted a broad range of claims against the industry seeking
1o reduce youth sinoking, secure disclosure of documnents, ensure change in the industry, and recoup
state health care cosis. The statc actions assert a variety of legal theories. Many seek recovery of
Medicaid payments madc by the states for tobaccg-related illnesses, as well as dammages and penalties
for violation of state antitrust and consumer protection laws. Indeed, in some states, the latter claims
are the core elements of the Tawsutt against the industry, as Medicaid-related claims have been
dismissed by the courts or were not brought at all. As our state cases proceed to trial and juderaent,
to individual state sefffement, or 1o resolution throuph the pending national settlement, the recov ery
to the states will represent a resolution of all the claims brought by the states, not just recoupment
of Medicaid-related health care costs.

Recently, the federal governiment has esserted that it is entitied to a significant share of the
states’ recovery, whether that be through settlement or other recovery. on the basis that it represents
the federa! share of Medicaid costs. The federal povernment makes this claim dasgpite the fagy these

- Wy orRe Atk INT TVI oo kT 9AT 1&as,97 /11
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The Hongrable William J. Clinton
November 7, 1997
Pape 2

recoveries will represent success in staie suits, under statg law theories, for a variety of claims
unrelated to Medicaid payments. The federal government has declined to bring its own suit against
the industry.

On Qctober 17, 1997, the National Governors’ Association endersed a policy regarding
tobacco settlement funds. As stated in that policy, the Governors take the position that “they will
strongly oppose federal efforts to seize state tobacco settlement funds.” The Attorncys General are
in agreement with this position and wil) advance this intcrest on behalf of our states. We urge your
fuli consideration of the position advanced by the Governors and the Attorneys General.

1t is the mtention of the states that their damage payments be used within each state prirnagly
for public health purposes. The ¢itizens of our states are entitled to the benefit of the litigation we
have prosecuted on their behaif and any settlement entered into to resolve their lawsuits, The
Attorneys General urge you to take action to clarify the positicn of the Administration on this fiscal
isstie and work with us to achieve our shared goal of a changed tobacco policy for this country.

Thank you.

Sincerely yours,

Cels 2 Tostaguhe, Mot Mot

Bruce M. Boteltho Toetagata Albe:rt Mailo
Attorney General of Alaska Attorney General of American Samoa
o 4
=== Qéj % ooy
Grant Woods _ Winston Bryant
Attornev General of Arizona Attorney General of Arkan.»as
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Emily Bromberg e
10/15/97 02:40:52 PM

Record Type: Record

To: See the distribution list at the bottom of this message

CC:
Subject: nga and tobacco

tomorrow nga will release a poicy resolution on tobacco that says hhs indicated that letters would
be sent to states claiming that a portion of the funds from settlements belonged ot the feds, that
the govs believe that as a matter of law the entire amount belongs to the states, and that if the
feds wanted part of the settlement they should have joined the lawsuits.

Message Sent To:

Fred DuVal/WHOQ/EOP

Mickey Ibarra/WHO/EOP
Christopher C. Jennings/OCPD/EOP
Bruce N. Reed/OPD/EOP

Elena Kagan/OPD/EOP

Jeanne Lamhbrew/OPD/EQOP
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Fred Duval 093/26/97 11:46:08 AM

Record Type: Record

To: Mickey Ibarra/WHO/EQP, Emily Bromberg/WHO/EOP
cc: Elena Kagan/QPD/EOP
Subject;

I just got my first call from a DC Office Director on the HCFA/Tobacco issue. He indicated that
other calls would follow. | would describe his langauge and tone as controlled fury and he warned
me of being assalted in Vermont. The Governors/NGA view (I'll bet this is the purpose of Ray's
calls) is that the states litigated settlements while the feds stood on the sidelines and now swoop in
to take their bite. They see this as any other litigation - not in the context of Medicaid money
specifically - where the states win and the feds have no claim to any proceeds. We will definately
need a bit more depth of talking points for Vermont.
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o’ : Health Care
5‘ C DEPARTMENT OF HEALTH & HUMAN SERVICES Financing Administration
s ' : .
Memorandum
DATE:

FROM: Director
' Center for Medicaid and State Operations

SUBJECT:  Cost Sharing in Tobacco Company Recoveries and Expenses—AC'I‘ION

TO: Associate Regional Administrator
Division of Medicaid
. Regions I-X

In June of last year we provided guidance to you regarding a March 15, 1996 settiement by the
Liggett Group tobacco company with five States (Massachusetts, West Virginia, Mississippi,
Florida and Louisiana). On March 20, 1997 the Liggett Group agreed to settle claims with an
additional seventeen States (Arizona, Connecticut, Hawaii, Illinois, Indiana, Jowa, Kansas,
Maryland, Michigan, Minnesota, Nevada, New Jersey, New York, Oklahoma, Texas, Utah,
Washington and Wisconsm) During this past summer, Mississippi and Florida settled suits with a
number of tobacco companies and have received monies as a result of those settlements. The
payments are pursuant {0 an agreement settling suits the States filed in whole or in part to recoup
Medicaid costs associated with tobacco-related illnesses. I am writing to outline HCFA’s policy
with regard to sharing in these recoupments and in the State costs incurred in pursuing them, I
ask that you send the attached model letter to each of the twenty-two States referenced above,
Please send me a copy of the signed and dated letters for our records.

As with any other Medicaid-related revenue or recovery, the Federal share of appropriate
amounts the twenty-two States receive from the tobacco companies should be reported on the
Form HCFA-64 Medicaid expenditure report for the quarter in which they are received by the
State, at the current Federal Medical Assistance Percentage (FMAP), The State agency must
credit HCFA with our share of these payments even if the settlernent payment checks are not
addressed to the Medicaid agency or credited to the State’s Medicaid account. Crediting the
Medicaid program appropriately is required because the States” complaints in the lawsuits were
based wholly or in part on tobacco industry liability for health problems of Mediceid recipients

and others and consequent Medicaid expenditures by the States for which we provided the
Federal share.

‘I‘o the extent that some States indicate that non-Medicaid claims were also included in their
underlying lawsuits, HCFA would accept a reasonable allocation of the recovery as recompense
of the federal Medicaid share. HCFA central office is available to enter into discussions with
States regarding allocation prior to completion of the HCFA-64, if a State so desires.
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Page 2

State administrative costs incurred in pursuit of Medicaid recoveries from tobacco companies are

matchable at the standard 50 percent administrative matching rate, Where a State contracts with
. an outside law firm for help in these actions, on a contingency fee basis, the State may report the f rue 7

gross recovery as & collection {at the current FMAP), and the contingency feeasan . ‘

administrative cost (at SO percent); or, at its option, the State may deduct contingency fees from
- the gross amount recovered, and report the net recovery as a collection.

This is a first step in 2 communication process to remind States of the legal requirements for -
Medicaid recoveries. Central office will provide further communication as needed.

If you have any questions on this matter, please contact Joe Corteal, Division of Financial
Management, who may be reached at {(410) 786-3380. Thank you for your cooperation.

Sally K. Richardson
: Attach‘ment

cc: Regional Administrators
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RO Letterto AR, CT, HI IT. IN. IA _KS MD MI, MN, NV, NJ, NY, OK, TX, UT, WA _FL,
LA MA, MS WV and WI

Dear (SMA Director):

(Name of State) has settled its suit against one or more tobacco companies to recoup costs
incurred by the State in treating tobacco-related ilinesses. Pursuant to the settlement agreement,
your State has and/or will receive periodic payments for costs incurred by the State Medicaid
Program. I am writing about the proper accounting and reporting for Federal Medicaid purposes
of the amounts received from such settlements.

As with any recovery related to a Medicaid expenditure, payments the State receives should be
reported on the Quarterly Staterhent of Expenditures for the Medical Assistance Program (Form
HCFA-64) for the quarter in which they are received. Specifically, these receipts should be
reported on the Form HCFA-64 Summary Sheet, Line 9.E. This line is reserved for special
collections: please identify the amount reported as tobacco settlement in the blank space provided,
The Federal share should be calculdted using the current Federal Medical Assistance Percentage.

_ Please note that the settlement payments represent a credit applicable to the Medicaid program
irrespective of whether the monies are received directly by the State Medicaid agency or not.
States that have previously reported receipts from tobacco litigation settlements must continue to
report settlement payments as they are received.

To the extent that some non-Medicaid expenditures and/or recoveries were also.included in the
underlying lawsuit, HCFA would accept an allocation reflecting the Medicaid portion of the
recovery. If you would like to discuss this over the phone or in person, we would be happy to
make the necessary arrangements for such a conversation with the appropriate individuals in
Central Office. We are open to discussions on appropriate allocation proposals within the
constraints of our Federa! fiduciary responsibility with regard to Medicaid recovery. It will be
your responsibility to provide the necessary documentation to support your proposed allocation.
If you do not propose an allocation method, we will assume that the entire amount represents
Medicaid recovery.

State administrative costs incurred in pursuit of Medicaid cost recoveries from tobacco firms
qualify for 50 percent Federal financial participation (FFP). They should be reported on the Form

-HCFA-64.10, Line 14 (Qther Financial Participation). If your State contracts on a contingency
fee basis for outside assistance in this area, two options are available for reporting the recoveries
and fees. You may report the gross recovenes on Line 9.E of the Form HCFA-64 Summary
Sheet, while reporting the related contingency fees as an administrative cost on Line 14 (Other
Financial Participation) of the Form HCFA-64.10. Altematively, you may deduct the contingency
fees from the gross amount recovered, and report the net recovery on Line 9.E of the Form
HCFA-64 Summary Sheet. :
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Page 2 - State Medicaid Agency Director

If you would like to discuss these matters with HCFA, please call
at to arrange for a meeting or conversation. We look forward to providing any
assistance you may need in meeting your State’s Medicaid obligation as above described.

Sincerely,
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Dear (SMA Dlrou'%f):

(Name of State) has settied its myit against one or more tobasen companies to resoup coasts
incurred by the State in weating tobacco-related ilinasses. Pursuant to the settlament agreement,
your State bas and/or will receiva periodic payments for couts incurrad by the State Medienid
Program. [ am wriing about the proper acoounting and reporting for Federal Madicald purposes
of the amounts received from guch settiements. - :

As with sy recovery related to 8 Medicald axpenditury, payments the Staté reesivas ghould be
reported on the Quantetly Statemon: of Expenditures for the Medical Assistance Program (Form
HCFPA64) for the quarter in which they are recetved. Specifically, these receipts shiould be -
reported on the Form HCFA-64 Summary Shoe, Line 9.E.  This line is reserved for special
sollections: pleass identify the amount reportéd as tobacco settlement in.the blank space provided.
The Federal share should be calculeted using the current Feders! Medical Assisancs: Pereantege,
Plagas note that the sextlement paymeontireprozent & credit applicsble o the Medicaid program
irrespective of whether the monies are raceived directly by ths Stare Medicald agency or nor.
States that have previously repartad razeipts from tobases litigation setisments munt continue te
repon sexticment payments as they are received.

To the extent tha! some non-Mediceid expenditures and/or recoveries were also included in the ’{
underlying lawsuit, HCFA would accept an aliocation reflecting the Medicaid portion of the -~

recovery. If you would like to discuss this over the phane er in person, we would by happy 10 ll:\‘ I X
make the neceszury arrangements for such a conversation with the eppreprate individuals in % I X
Central Office. We are open to discussions on appropriate aliocation proposals within the ™’

sonstraints of our Fedsral fiduciary responsibility with regerd ro Medicaid recovery. It will be
your responsibllity to provide the necassary documentation to suppen your proposed allocation.
If you do not propose an allocation merhod, we will sasume that the entire amount represants
Medicaid recovery. .

State sdministrative costs losuted in pursuit of Medicaid cost recoveries from tobaso firms
qualify for SO percent Foderal firancial participation (FFP). They ahould be reportsd on the Form
HCFA-64,10, Line 14 (Other Financial Participation). If your Stare contracts on a ceatingsney
fee buslt for cutside assismancs in this wrea, two optlons ire available for reporting the recoveries
and fees. You may report the gross recoveris; on Line 9.8 of the Form HCFA S84 Symmary
Shest, while reporting the relatad contingency focs &5 an administrativa cost on Line 14 (Other

. Flaancia! Participation) of the Form HCFA 84, (0. Altermatvely, you may deduce the contingeacy
faes from the groag atoeunt recovered, and report the net recovery on Line $.E of the Form
HCFA-64 Summiry Sheet. .
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Page 2 ~ State Medicaid Agency Director

If you would like 1o dissuas these maters whth HCFA, pleuse call
at to arrsnge for a meeting or convarsation. We Jook forward (o providmg any
assistance you may newd in meeting your State’s Madizal¢ obigatien as above deseribed. -

Sincerely,
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H?’ + Jeanne Lambrew
% 08/24/97 04:59:38 PM

Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/QOPD/EQOP

ce: Joshua Gotbaum/OMB/EOP
Subject: heads up on tobacco letter to states

| just got from OMB a letter that the Secretary want to send to states tonight if possible about the
Federal share of any tobacco settlements. It is clarifying the claim that we have on the Medicaid
recoveries as well as the process by which this is collected. [ am working now wiht OMB and HHS
on making it somewhat stronger, but there are obviously larger ramifications. States have not
always acknowledged this claim and this could be news. Chris has not seen it {we are only
learning of this now], but tends to think that it is a good marker to lay down if it does not weaken
our position. We are inclined to let it go.

Any reason from your perspective to pull this? | am faxing it over now.

Jeanne
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Uavis U.S. Department of Justice

T ey Office of the Assistant Attorney General
Civil Division

George Jordan Phillips 950 Pennsylvania Ave., N.W., Room 3143
Counselor 10 the Assistant Atomey General Washington, D.C. 20530
: (202) 514-5713 Fax (202) 514-8071

August 26, 1997

EAND DELIVERY TO THE FOLLOWING RECIPIENTS:

Ms. Harriet Rabd

General Counsel

Reom 722A HHH

200 Independence Ave, S.W.
Washington, D.C. 20201

Ms. Nancy Ann Min

Deputy Administrator

Health Care Financing Administration
Room 314G HHH

200 Independence Ave, S.W.
Washington, D.C. 20201

Mr. Andy Hyman

Special Assistant to the General Counsel
Room 707F HHH

200 Independence Ave, S.W.

Washington, D.C. 20201

RE: State Settlements of Tobscco Lawsuitg - Allocation of
Damages tQ the Madicaid Program
Dear Ms. Rabb, Ms. Minn and Mr. Hyman:

Enclosed are some gelected pleadings filed by the State of
Missigsippi in their recently settled lawsuit against the tobacco
companies. These pleadings relate to the State of Mississippi's
estimate of their damages attributable to smoking-~attributable
public expenditures.

We have just obtained these pleadings and have not throughly
reviewed them, but it appears that Mississippi quantifies three
programs for which it claimed damages: Medicaid, the Mississippi
Comprehensive Health Plan (MCHP), and uncompensated care provided
by three public hospitals. Thay assert two different damages
estimates: one is called the Mortality Ratio Approcach (MRA) and the
other the Smoking-Attributable Mortality, Morbidity, and Eccnomic
Cost Program (SAMMEC).
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Under the MRA approach they estimate that the smoking related
costs from 1970 to 2000 for the Medicaid program is $1,580,292,224,
the MCHP is $94,552,017 and the uncompensated public hospital cost
la $111,856,202. (Table 8. Total Smoking-Attributable Expenditures
for Mississippi, 1970-2000 - Corrected June 8, 1897.)

Under the SAMMEC apprcach they estimate that the smoking
related costs from 1970 to 2000 for the Medicaid program is
$841,966,174, the MCHP is $76,495,700 and the uncompensated public
hospital cost ie $105,684,825. (Table B8.)

These reports may be of some assistance to HHS in evaluating
how Mississippl allocates the settlement proceeds between these
programs.

Of course, under the Medicaid program the federal government
would be entitled to a share of the damages attributable to the
Medicaid program bassd on whatever percentage of the Medicaid
program the federal government pays in Missgissippi. G@Given that a
payment of $170 million was paid to Mississippi on July 15, 1997,
pursuant to thelr settlement and that $1 billion is going to paid
over the next vyear to Florida, it may be prudent for the
appropriate officials at HHS to contact these states to determine
what amounts of these settlements they plan to allocate to the
Medicaid program and derivatively what amounts they plan to credit
to the federal government.

I have also enclosed the Memorandum of Understanding reached
on July 2, 1997, between the State of Mississippi and the tobacco
companies,

I hope these documents are helpful to you. We are attempting
to obtain similar documents from Florida and will forward them if
we are able to chtain them.

Sincerely,

George J. Phillips

cc: Prank W, Hunger
Enclosures

@oo3
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George.Phillips @ justice.usdoj.gov
= 08/26/97 03:40:00 PM
Record Type: Record

To: Elena Kagan

CccC.
Subject: Re: VA Letter for Review -Reply

Elena:

Pushing our new internet connection, | thought | would send you a copy
of a letter that | sent to Harriet Rabb today which also included some
documents from the Mississippi tobacco lawsuit which demonstrate how
Mississippi calculated their damages, the majority of which were
Medicaid related.

We suggest that the appropriate HHS officials contact Mississippi and
Florida to ascertain how they plan to allocate the settlement proceeds
with the federal government to ensure that such proposed allocations

are reasonable. ‘

Now, if the attached document makes it though the internet, a new age
will have certainly dawned.

--George Phillips
514-5713

begin 640 RABBLT ™ 1.WPD

M_U=00TI+" " "1"@ """ @4 TH#CTPT T T IKPO\@5 > G < 2 ##) =1
M3TU9#4B481G#[ J;\"Z"YRY + "MV@CIG +\G.3J:-L3 > "R1?754ZON'VOHIF"00
M;F/[:Z&]U < QL = %U0*9:UIGRQ[IJB24 =Z =\Z%]:R8'KLOK5I?U?F[NUGCH!Z?
M_A[Q?;,-U,9V/4[0?M " GRY&L6U,/IEMO + RU7T{VPG\IBX[} $OHOWSE?PGCL(
M'4#N"\$CQ1"*F\O#E"U5 > QPX4LY;BRVTMKQ + G/_#41TM3QK4 02-F@<T"CB
MCEANO3  TG\N<EE1G7$)Y@!I<])35SP-U"S@D + " > 9KT(EH5191%3W8'U4VU
M["PJK;?MA\QB#J7};QB% :NRT4AS5 Y6, XU##YC2"[{3 =X-"0?0NOR_UIN#\&
M+2Z8*2\H_6YCW " > #QUJ(ITPRIOSQR7LY-:&JUJ+LY 4"UF 5!*;0,DIJ*YCE%
MPS:F +,,:N$%(2EEP6F =, YQK/&NOSWE:6DQ)6 > + .%!"/,]5U$Q(IDEF = 0P = #
MY~ 9;ILZESYTASS;VIWJJIZ]SS#A\R' 2J18&); Z6CQ/B7NNHBI({l; TH?615#K

M3] + M/RIUMR$DK:GN$B505Q:Z8M"ZPN\-:ZQGPM1 > C <UBBSLAA[PI.U@FJVOX
MIIW--, <O2F2]@[T<OLS>KUL" &{ ">~ """ LPP "D T I<IP?
Mns.#.“.@P.“lq.,\.\ +,‘,\"!V“‘\:‘@\“LP\P‘\HB\"#>"“‘"S‘#
M..\.IO.\\%O)..‘+"'-\-") ----- OD‘\\LP~@\\\_P\-\mm@\\us\..“..
MIP " " %X+ """+, ," " "Q " T30PTCCLPT@ (1T 4TS T N %08
M T, TITOT %0 T LPT@ T T HP T 8T NS T T T T 3@% T T H
M.‘.+'\(.‘.!A\O--R!(-\-LP\P.\\_H.\\.I%.\...S\#\\\\KP\\\.,S\\‘+
M‘\'\-.\"0\.\.LA4-\‘LP\P...’x...!A%@-‘“S.#- “‘QP“‘"\7“‘+,\,‘
M\\#&,...]A<,\\LP\P\.\.0.\...\&\.‘..S\#\“‘K@\.\i\ v s [
M....3AH‘.‘!5"0\--nx--~#\&@\-u24!..\\!@\\\"H;“-+'\$\\\#C.‘.
MIL " DO TIHT T3 TN %487 T T0@T T T4+,

M T DO TIHT TS0 ST T U XP T T T IX =TT TS N2 T @1X LR



S-647¢
Ny Barry 09 JEN J0NES

WINDHAY



	DPC - Box 054 - Folder 002

